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PREFACE 


The writer of a book on the constitution will prob- 
ably be expected to give a good reason for adding 
another volume to the numerous works on the sub- 
ject. It seems that the best effort to give such a 
reason may be made by telling why this book was 
written. 

In the first part of 1935 I was asked whether an Act 
of Congress was constitutional, and was tempted to 
reply with an emphatic “No,” but that temptation 
was cast aside and a conscicntious study of the ques- 
tion was begun. Two decisions by the same United 
States District Court were found, but both were not 
rendered by the same judge. One held the act to be 
unconstitutional, and the other was directly to the 
contrary. The judge who wrote the opinion in the 
latter case said, in substance, this : according to James 
Madison’s interpretation of the constitution this Act 
of Congress is void : but if Alexander Hamilton’s in- 
terpretation be accepted, it is valid ; and since Hamil- 
ton’s reasoning seems to be better, the court holds 
that the Act is within the power of Congress. 

What Hamilton had written on that subject I had 
read many times, and it must not be forgotten that 
Hamilton was as great a lawyer as he was statesman. 
I was disturbed by the facts that at first my opinion 
had been at variance from a principle which he had 
so clearly demonstrated, and that what seemed to be 


logical deductions from the principle would require a 
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confession that much of what I had thought was a 
good knowledge of constitutional law would have to 
be discarded as incorrect. At every opportunity my 
mind turned to Hamilton’s conception of the consti- 
tution. What was it? Had he ever revealed it ? 
The desire to learn the answer to those questions be- 
came dominant, and compelled further study. 

As the result of that study I became convinced that 
Hamilton had a theory as to the constitution’s mean- 
ing in law that he used in making arguments about the 
answers to questions of law which arose in politics 
and that he could not reveal his complete theory for 
the reason that it would have been too unpopular. 
There is evidence that Hamilton, the statesman, was 
not pleased with the theory of the meaning of our 
constitution that was developed by Hamilton, the 
lawyer. According to that theory the Supreme 
Court’s decision that the National Labor Relations 
Act is constitutional must be condemned as incorrect, 
and at the same time there must be similar condem- 
nation of the decision that the Agricultural Adjust- 
ment Act was unconstitutional. 

The beliefs that I had learned Alexander Hamil- 
ton’s unpublished theory of the constitution’s mean- 
ing in law, and that I could demonstrate, not only that 
the Supreme Court has not followed it, but that it is 
the only correct one, led to the writing of this book. 

There has been no attempt to treat the whole sub- 
ject of constitutional law ; only to accomplish two 
purposes : first, to show what our constitutional prob- 
lem really is and how politics have always prevented 
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adequate treatment of it ; and second, to set forth, in 
words that the layman as well as the lawyer might 
read with interest and profit, the fundamental concep- 
tions from which all the principles of our constitu- 
tional law ought to have been deduced, and would 
have been deduced had politics not prevented. 

Since the Supreme Court’s two decisions referred 
to above, neither citizen nor lawyer can be certain as 
to what rights, privileges, and immunities are guaran- 
teed to citizens by the constitution. For instance, 
who can tell what is “Interstate Commerce”? So 
long as there was no extensive regulation of conduct 
by cither the States or our National Government, it 
was not so important to be able to give the answer to 
such a question quickly and with certainty. Both 
Federal and State governments, however, have begun 
such regulation, and that speed and certainty of 
answer have become important, and according to the 
meaning here ascribed to the constitution both may 
behad. Although the citizen’s freedom from control 
by government under our constitution as portrayed 
here will not seem to the true Liberal as extensive as 
it ought to be, and to the true Tory the powers of 
government will not seem to be as great as they ought 
to be, both will find an exposition of a possible and 
desirable certainty that is lacking in our constitutional 
law as now written. 

I wish to acknowledge my indebtedness to Mr. 
Edward A. Adler, of Schenectady, for many discus- 
sions that were as valuable for the development of 
thought as any help that I might have hoped to obtain. 
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There are two books that deserve special mention : 
Von Holst’s Constitutional and Political History of 
the United States and Hohfeld’s Fundamental Legal 
Conceptions. The view of the effect on sovereignty 
of the Declaration of Independence that is presented 
in the first chapter is according to Von Holst. To 
the lawyer, I wish to say that the importance here 
ascribed to the manner in which the constitution guar- 
antecs to citizens that certain kinds of their conduct 
shall be free from control by government stems from 
a study of Hohfeld’s work. 

My thanks for permissions to quote are due to the 
following : Callaghan and Company, Chicago, pub- 
lishers of The Constitutional and Political History of 
the United States by Hermann Von Holst ; Little, 
Brown and Company, Boston, publishers of Holds- 
worth’s History of English Law and of The Com- 
mon Law by Justice Holmes ; Longmans, Green 
and Company, Ltd., London, publishers of Lectures 
on The American Constitution by Sir Maurice 
Sheldon Amos; The Clarendon Press, Oxford, 
publishers of Historical Jurisprudence by Sir Paul 
Vinogradoff ; and The Yale University Press, New 
Haven, publishers of Hohfeld’s Fundamental Legal 
Conceptions and of Farrand’s The Records of The 
Federal Convention. The Resolutions of the con- 
vention that are discussed in the text are as set out in 
Professor Farrand’s work. 


E. J. 
June 1939 
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THE PROBLEM OF 
THE CONSTITUTION 


INTRODUCTION 


Although the Constitution of the United States was 
prepared to be, and is, “‘the Supreme Law of the Land,” 
it has been given a political interpretation instead of 
one derived from fundamental principles of law. We 
have been taught constitutional politics for constitu- 
tional law. y 

Neither lawyer nor layman needs to be told that 
constitutional politics is entirely different from con- 
stitutional law, but the extent to which the latter has 
been affected by the former indicates that there is some 
necessity for saying that the effect of politics on any 
kind of law is nearly always bad. The political view 
of the constitution must be put into sharp contrast with 
the legal view. The one is greatly affected by con- 
sideration of what the constitution ought to mean, 
while the other is directed solely to what its words 
actually say and mean. 

There are many who need to be reminded that Jus- 
tice Holmes’s often quoted statement that “the life of 
the law has not been logic ; it has been experience” 
was made in his work on “The Common Law.” There 
is no indication that at the time the statement was made 
it was intended to apply to constitutional law, and it 
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ought not to be so applied. According to the legal 
view constitutional law is a group of logical deduc- 
tions from the meaning of the words written into the 
constitution. To those who would argue that such 
a strict lawyer’s view would make the constitution one 
of dead letters, a part of the reply is that a careful in- 
quiry will reveal that nearly all their complaints about 
the lack of progressiveness in constitutional law have 
been directed against political, instead of legal, inter- 
pretations of the constitution. 

Obviously the statesman determined on changes can- 
not be satisfied with an inflexible constitution ; but the 
citizen, so far as his rights, privileges, and immunities, 
are concerned, must have one of that kind. As long 
as the words in the constitution remain the same its 
guarantees to the citizen ought to remain the same, and 
those guarantces ought to be ascertainable by logical 
and simple deductions from the applicable provisions 
in the constitution. While constitutional politics de- 
mands a developing constitution, the business of the 
citizen demands onc that is fixed and certain. There 
can be no such certainty unless we separate constitu- 
tional law from constitutional politics. 

This dispute about having a rigid constitution will 
be recognized as mostly pointless when the field of 
constitutional law shall be marked off by its proper 
boundaries, which will make it seem small indeed in 
comparison with the field of constitutional politics. 
Not only are controversies about whether government 
ought to have the power to take some proposed action, 
and controversies as to what the constitution ought 
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to mean, properly in constitutional politics, but fre- 
quently controversies about what the constitution does 
mean cannot be taken into the field of constitu- 
tional law. The reasons for the latter statement are 
these : constitutional law cannot be applied except by 
the courts in deciding cases and it cannot be applied 
for the restraint of legislation except when the enforce- 
ment of the legislation under attack will destroy or 
impair some right, privilege, or immunity, guaranteed 
by the constitution to the one who seeks a court’s de- 
cision that will restrain the enforcement of the par- 
ticular legislation. 

It is apparent from the statements made immediately 
above, as well as from other recognized principles, that 
legislation docs not invade any right, privilege, or im- 
munity of a citizen unless in some manner it seeks to 
regulate his conduct. Since some legislation does not 
regulate conduct and, therefore, cannot be success- 
fully attacked in the courts on the ground that it vio- 
lates the constitution, the field of constitutional law 
begins at once to seem smaller than the ordinary con- 
ception of its extent has been. Add to this limitation 
the one that arises from the principle that the person 
who resists the application of legislation to him for the 
reason that it violates the constitution must show that 
it impairs some right, privilege, or immunity guaran- 
teed to him by the constitution, and not one guaran- 
teed to another person, before he can persuade a court 
to declare the legislation to be void, and then the field 
of constitutional law seems smaller than ever. 

These principles may be illustrated by brief refer- 
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ence to the Agricultural Adjustment Act and to the 
National Labor Relations Act. In the case in which 
the Supreme Court decided that the former was in vio- 
lation of the constitution there was not only no suc- 
cessful effort made to show that the act regulated 
conduct, but there was no contention whatever that 
the act regulated, in a manner forbidden by the con- 
stitution, the conduct of any person who was before 
the court and seeking to prevent the enforcement of 
the act. On the other hand, the National Labor Re- 
lations Act does regulate conduct of a kind that the 
constitution guarantees to the citizen shall be immune 
from regulation by Congress. The Supreme Court’s 
subsequent decisions and opinions show that the deci- 
sion in the case of the Agricultural Adjustment Act 
was incorrect, and we may wonder whether had that 
mistake not been made the National Labor Relations 
Act would have been upheld. According to the views 
of the meaning of the constitution that had prevailed 
in constitutional politics up to the time of the first of 
these decisions the Agricultural Adjustment Act was 
in violation of the constitution, and to a great extent 
those views had been erroneously accepted in consti- 
tutional law. Between the time of the first of these 
decisions and the time of the second there became ap- 
parent a change in political sentiment which brought 
into predominance in constitutional politics a theory 
of the constitution which was contradictory to the one 
formerly effective. Since neither of the two views is 
correct we now have this situation: our constitu- 
tional law is in a state of confusion on account of the 
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facts that for a long time the theory of the constitution 
that prevailed in politics had an effect in law that er- 
roneously denied powers to our National Govern- 
ment, and now the political theory that prevails has an 
effect in law that erroneously grants powers to that 
government. Had we developed constitutional law 
according to logic and law, instead of from political 
conceptions, we should have had neither this confu- 
sion nor all the recent controversy about the Supreme 
Court’s decisions. 

That there is not only a good, but an overlooked, 
point of beginning in the search for the fundamental 
principles that ought to have been the foundation for 
our constitutional law is suggested by a significant pas- 
sage in Von Holst’s Constitutional and Political His- 
tory of the United States. 


The constitution has found many learned and intelli- 
gent commentators ; but they have all considered its ex- 
cellence to be an undoubted and universally admitted 
fact. What should have been only the result of their 
investigation, they made the premises of their arguments. 
And these arguments have been confined to the interpre- 
tation and to the bearings of the separate provisions of 
the constitution. Much ingenuity has been spent in 
showing how its several provisions might be harmonized 
with one another and with the peculiar ideas of their 
authors on the nature and purpose of the general govern- 
ment. ‘There has been no attempt as yet to consider the 
several provisions as parts of a whole, or to subject the 
whole to an objective critical examination in the light of 
history. The abler commentators, like Story, have now 
and then been forced upon conclusions from which it is 
but one step to such a course of treatment. But they have 
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never carried out their chain of thought to that extent. 
They always break off at the decisive point, and proceed 
to the next question. 


Is there such a “decisive point”? If so, where is 
it? The first indication of directions for finding it 
was found in Alexander Hamilton’s speech in the Fed- 
eral Convention on June 18, 1787, when he said : 


Two sovereignties cannot coexist within the same 
limits. 

Put this statement into contrast with what Hamil- 
ton said on the same subject in his letter to Washing- 


ton about the constitutionality of the bill to establish 
the Bank : 


. . . the powers of sovereignty are in this country di- 
vided between the National and State Governments. 


That Von Holst recognized the decisive point as 
being in the same place is shown by his comment, about 
the practical victory achieved by the nullificationists 
in procuring the adoption of a new tariff by Congress 
in 1833, with which he brings his first volume to an 
end. 


But conquered and conquerors brought down punish- 
ment upon themselves because they did not understand 
one thing, or, if they understood it, would not live up to 
it: “Sovereignty can only be a unit and it must remain 
a unit, — the sovereignty of law.” 


Here is that “decisive point” where all our writers 
on the constitution “break off.” The general prin- 
ciple is that sovereignty cannot be divided ; but the 
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constitution was prepared as an attempt to divide sov- 
ereignty. 

There seems to have been a general aversion to the 
consideration of this problem either in law or in poli- 
tics. In an excellent opinion, one well worthy of 
study in these days of state worship, we find Justice 
Wilson saying in Chisholm vs. Georgia: 


To the Constitution of the United States the term 
sovereign, is totally unknown. There is but one place 
where it could have been used with propriety. But, even 
in that place it would not, perhaps, have comported with 
the delicacy of those, who ordained and established that 
constitution. They might have announced themselves 
“sovereign” people of the United States: But serenely 
conscious of the fact, they avoided the ostentatious decla~ 
ration. 


Hamilton’s specch to the convention has been dis- 
missed as the fulmination of a disappointed monarch- 
ist, or ascribed, as it was by Gouverneur Morris, to a 
confusion of the idea of a republic with that of a de- 
mocracy. Neither view is correct. Hamilton knew 
that “no man can serve two masters,” and that a divi- 
sion of sovereignty would require that of each citizen. 
The speech contained implied prophecies of Nullifica- 
tion and Secession with all its woe. He foresaw that 
a time would come when some men subject to both 
masters would have to choose which one to serve, as 
did two famous Virginians, Robert E. Lee and George 
H. Thomas, “the rock of Chickamauga.” 

The Federal Convention had no choice as to whether 
to divide sovereignty or not. There were the gov- 
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ernments of the States, and the convention could not 
destroy them. Since the purpose was to create a ccn- 
tral government, which would share with the States 
the power to govern, the constitution had to be writ- 
ten as primarily a statement of a division of sovereignty. 
The purposes of a written constitution may hardly be 
more than these : to provide for the organization and 
administration of government ; to impose limitations 
upon the use of the powers of government ; and to 
divide sovereignty between a central government and 
the local governments that arc its constituent members. 
Usually the last of these purposes is the compelling 
reason for the adoption of a written constitution, al- 
though that was not the case in the several States. 
Neither the purpose of providing for the organization 
of government nor the imposition of limitations upon 
the powers of government played much part in pro- 
curing the preparation and adoption of the national 
constitution. The Continental Congress could have 
provided for its own organization of government so 
far as it could act as one, and it hardly had a power 
upon which any limitation could have been imposed. 
So, in this instance, the controlling purpose in adopt- 
ing a written constitution was to create a central 
government. Under the circumstances a division of 
sovereignty between such a government and the States 
was an incidental purpose, but one politically neces- 
sary. If the central government was to have any 
power it would have to be taken from the States, In 
order to acquire a correct understanding of the con- 
stitution’s meaning in law it is necessary to know 
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accurately how the convention divided sovereignty. 

Whartissovereignty ? The definitions found in the 

dictionaries, although accurate enough in meaning, are 

so expressed as to suggest misleading thoughts on the 
phases of the subject that will be treated here. 

Sovereignty is the power to control all the conduct 
of all persons who may be found within a given terri- 
tory. 

The questions as to where sovereignty resides, where 
it ought to reside, and how it ought to be used are not 
involved in the definition. Sovereignty may reside 
in all the people, in some of them, or in one only. 

From the definition of sovereignty given above there 
immediately follows the proposition that the only 
practicable method of dividing sovereignty is to give 
to one sovereign the power to control conduct of cer- 
tain kinds and to another the power to control conduct 
of all other kinds. No one would ordinarily think 
of making some of the persons within a given territory 
subject to one sovereign and others subject to a differ- 
ent sovereign. Neither can sovereignty be divided 
according to territorial boundaries ; to attempt to do 
that would be no more than to reduce the extent of - 
one sovereign’s power and to create another one. 
Those who so frequently speak of “the internal affairs 
of the States,” as if the applicability of such a descrip- 
tion could have any bearing upon the exclusion of 
national power over affairs of that kind, should reflect 
upon this aspect of sovereignty. 

Since the sovereignty of an independent nation can- 
not be divided according to a classification of persons, 
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and no kind of sovereignty can be divided along ter- 
ritorial lines, it is obvious that in any land where there 
is a constitutional division of sovereignty each person 
must serve two masters. No person, however, can 
serve two masters at the same time ; hence, in such a 
nation, at one time a person will act in a manner that 
will make him subject to the power of one sovereign, 
and at another time will act in a manner that will make 
him subject to the power of the other sovereign. So 
long as two sovercignties can operate directly on the 
conduct of persons within the same territory the only 
manner in which it may be determined whether the 
power of the one or that of the other shall control is 
by reference to a classification of conduct. 

In the exercise of sovereignty, however, it is not 
always necessary that governments enact laws that will 
regulate some of the conduct of all citizens. Fre- 
quently there is no intention to do more than establish 
an institution of a kind that will not interfere with the 
ordinary civil conduct of citizens but will only per- 
form some function for the government. A school, 
with attendance not compulsory, and a post office with- 
out a monopoly, are institutions of this kind. Any 
government, in order to act as one, must have powers 
of this kind, and it seems proper to regard all these as 
being within a separate class. The powers in this class 
are hardly divisible, but may be made subject to limi- 
tations and denials. Any regulation of conduct that 
is only incidental to the maintenance and protection 
of such institutions is within this class of powers. 

In the discussion of this classification of govern- 
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mental powers that follows the order will be reversed, 
and those powers that do not involve directly the 
general regulation of conduct, but pertain to such ac- 
tivitics of government as the establishment of institu- 
tions ancillary to its operations, will be called those 
of the first class. The powers in the second class 
are those to make laws regulating conduct. Strictly 
speaking, there is only one power in each class, but 
with a division of sovereignty it will be more con- 
venient to refer to groups of powers. 

Perhaps attention should be invited to the fact that 
the powers to make treaties, to raise armies, and to 
maintain navies, include, without the necessity of im- 
plication, the regulation of some kinds of conduct. 
This aspect of those powers will be given further con- 
sideration in Chapter Four. 

There is one aspect in which all powers of the first 
class should be easily recognized as being entirely dif- 
ferent from those in the second class. The power to 
act as a government in such matters as making treaties, 
establishing institutions, and spending money, cannot 
be made subject to control by any court. To con- 
vince either statesman or jurist that this is a correct 
principle requires no argument, but our politicians and 
judges have violated the principle so many times as to 
introduce some erroneous and harmful propositions 
into constitutional law. The minute a court under- 
takes to render a decision that will control the exercise 
by a National Government of a power in the first class 
the court seeks to abandon its judicial functions and 
to assume those of a political authority. 
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Before bringing to an end this introductory discus- 
sion of general principles, attention ought to be given 
to the convention’s originality in making a division of 
sovereignty. History gives many examples of con- 
federated governments prior to 1787, but until that 
time there seems not to have been an attempt to divide 
the power to control the conduct of subjects, or citi- 
zens, by means of a written constitution. In all such 
confederacics the power to control the conduct of the 
people had resided in the constituent, or local, govern- 
ments, and the central governments had not attempted 
to apply their powers directly to the people of any 
territory having a local government. Sometimes the 
central sovereign was also a local sovereign in some of 
the territory embraced by aconfederacy. In general, 
however, the confederated sovereignties alone acted 
directly upon their respective peoples, and the central 
sovereign did not attempt to apply any power directly 
to persons other than those in its service. Such cen- 
tral governments had existed mostly for the purpose 
of acting with respect to affairs with other countries, 
and in those also they did not attempt to coerce their 
people, but only acted upon the states that had agreed 
to become members. A confederacy may be regarded 
as established by a treaty made by the states that be- 
come its members ; and the central government, when 
it may be called such, is no more than an agent of the 
states that have established it. Thus the distinction 
between the central government of a confederacy and 
one of the kind established by our constitution is that 
the former must either persuade or coerce its member 
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states, but our National Government applies its power 
directly to the citizens of the several States. 

The principle that so distinguishes our government 
from that of a confederacy was considered in the con- 
vention and was explained by Hamilton in No. 23 of 
The Federalist. . After discussing the facts, that the 
Articles of Confederation were prepared on the as- 
sumption “that a sense of their true interests, and a 
regard to the dictates of good faith, would be found 
sufficient pledges for the punctual performance of the 
duty of the members to the federal head” and that the 
States had refused to comply with the demands of Con- 
gress, he said : 

The experiment has, however, demonstrated that this 
expectation was ill-founded and illusory ; and the obser- 
vations . . . convince the impartial and discerning, that 
there is an absolute necessity for an entire change in the 
first principles of the system ; that if we are in earnest 
about giving the Union energy and duration, we must 
abandon the vain project of legislating upon the States in 
their collective capacities , we must extend the laws of the 
federal government to the individual citizens of America ; 
we must discard the fallacious scheme of quotas and requi- 
sitions, as equally impracticable and unjust. 


One question debated in the convention was whether 
to give to Congress the power to coerce the govern- 
ments of the States or that to coerce their people. The 
reason for the adoption of the Jatter method of enabling 
Congress to compel obedience to its laws was that it 
gave a better means of preventing any conflict be- 
tween a power of the National Government and one 
of aState. When the power of one government comes 
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into conflict with that of another there are only two 
methods by which it may be determined which shall 
prevail : by agrcement or treaty, and by force of arms. 
Since neither of these methods may be successfully 
used in resolving a conflict between a central govern- 
ment and its constituent local governments, it is neces- 
sary to try to prevent any such conflict ; to scek a 
means for deciding which government shall prevail, 
should a conflict arise, is but a waste of time and energy. 
Although the idea that a court can render a decision 
that will prevent or terminate such a conflict has pre- 
vailed in this country, our history gives ample proof 
that the idea is erroneous. When South Carolina at- 
tempted to nullify an Act of Congress, there was no 
question that could be presented to a court for deci- 
sion. In that case, after the threat of and approach 
to war, the conflict was terminated by repealing the 
obnoxious act and passing a substitute ; but the agree- 
ment was made in Congress and was not one made 
by the National Government and the State involved. 
The next conflict between the powers of the States 
and those of the National Government arose when 
some of the States decided to secede, and that one was 
terminated by the result of war. Other than these, no 
real conflict of the same kind has arisen, although there 
have been some disputes which with only superficial 
consideration might be mistaken for such conflicts. 
The prevention of conflicts between 2 central gov- 
ernment and its local governments must be considered 
with reference to each class of powers. There are 
two powers in the first class, that of making war and 
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making treatics, which cannot be held by a local gov- 
ernment without not only the possibility but the proba- 
bility of a conflict with the central government. So 
those powers are generally denied to local govern- 
ments, and should one attempt to use either the act 
would be in rebellion. The powers to maintain armies 
and navies are in somewhat the same situation. Most 
of the other powers in the first class, if not denied to 
one government or the other or made subject to limi- 
tations, are likely to be used in competition by the two 
branches of sovereignty. Usually the simultaneous 
use of these powers is not of a kind that will bring on 
a direct conflict between the two governments, until 
the unnecessary duplication of burdens exhausts a citi- 
zen and there arises the question as to which govern- 
ment shall take by taxation the last remnant of his 
property. 

The most important result of the convention’s at- 
tempt to prevent the possibility of a conflict between 
a power of the National Government and a power ofa 
State will be found by considering the use of powers 
in the second class. The extreme to which the two 
branches of sovereignty might go towards bringing on 
a conflict of this kind would be legislation by one com- 
manding citizens to do an act forbidden by legislation 
of the other. Although there would be here the threat 
that a citizen might be subject to impulsion by the of- 
ficers of one government with simultaneous restraint 
by officers of the other, any conflict would be pre- 
vented by the citizen’s asking a court to decide which 
legislation he ought to obey. One piece of legislation 
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would belaw and the other not. The reaching of this 
extreme, however, would be improbable, and the situ- 
ation usually presented is that one branch of sover- 
eignty permits conduct that the other forbids, If the 
latter attempt to extend its power to conduct of a kind 
not within its part of sovereignty the citizen affected 
calls upon a court to protect his immunity, and there 
is no conflict between two governments. 

Obviously any classification of conduct used for 
the purpose of dividing sovereignty must be clear and 
simple, or it cannot be observed. The kinds of con- 
duct made subject to each branch of sovereignty must 
be described with such accuracy and certainty that 
the citizen, as well as the jurist, will be able from read- 
ing the constitution to know whether an activity will 
be subject to the power of one government or to that 
of the other. From all this it follows that in the pres- 
ervation of a division of sovereignty, which obviously 
is always dependent upon citizens, courts can be of 
aid only in deciding whether conduct of a citizen is 
subject to the power of one branch of sovereignty or to 
that of the other. If the conduct is subject to the 
power of one, it must be immune from that of the 
other. All that the courts can do to preserve a divi- 
sion of sovereignty is to protect this immunity ; for no 
court can save the people from themselves. 

Thus we arrive at a statement of the principles ac- 
cording to which the only practicable and legally 
effective division of sovereignty between a central gov- 
ernment and local governments may be made, en- 
forced, and preserved. It is as follows - 
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1, A written constitution creates a central govern- 
ment, and gives to it two classes of powers. Those of 
the first class are to act asa government. The powers 
of the second class are to make laws regulating con- 
duct. 

2. This constitution may impose limitations upon 
both central and local governments in their use of pow- 
ers of the first class. 

3. Adivision, between the central government and 
the local governments, of the powers of the second 
class is made according to a classification of conduct, 
and some classes are assigned to the control of the cen- 
tral government while all other classes are assigned to 
the local governments. 

4. The constitution guarantees to citizens that cer- 
tain classes of their conduct will be free from control 
by the central government, and other classes free from 
control by the local governments, and it may make 
some classes free from control by any government. 

5. Courts are created by this written constitution 
and given power to protect the people in their enjoy- 
ment of such freedom from control as is guaranteed to 
them by the constitution. 

6. The exercise by the central government of the 
powers of the first class cannot be made subject to con- 
trol by the courts, and the enforcement of any limita- 
tion upon its use of such a power depends solely upon 
political action. 


Was the constitution of the United States prepared 
according to these principles ? 


CHAPTER I 
POLITICS vs. LAW 


Before attempting an exposition of the constitution’s 
meaning in law, it seems advisable to discuss the an- 
swers to these questions : Why was sovereignty di- 
vided in the United States ? What were the causes 
of the predominance of politics over law in establish- 
ing the accepted meaning of the constitution? Al- 
though the answers cannot be given dogmatically, sug- 
gestions as to what they are and their discussion will 
help in showing the effect of politics in constitutional 
Jaw. Then the contention that politics have compelled 
the acceptance of a meaning of the constitution not 
correct in law, and a development of the meaning that 
js correct in law, may proceed more logically and 
clearly. 

In order to learn the answer to the question why 
sovereignty was divided in this country it is necessary 
to consider briefly, so far as the United States is in- 
volved, the historical aspects of the subject. Civil 
wars about whether sovereignty should be divided, 
and if so how, had not been unknown to the British 
Empire of which the thirteen colonies were a part in 
1775. During the seventeenth century there had been 
in England two disturbances about the answer to this 
perplexing question. Charles I thought that he should 
have complete sovereignty, but Parliament thought 


otherwise, and Parliament won. Again in 1688 the 
8 
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question had to be tried out, and the victory of Parlia- 
ment was made final and complete. 

The fullness of Parliament’s victory prevented a 
division of sovereignty in England. As is sometimes 
the case with those who have complete power, there 
was in Parliament a disposition to be lenient in the ex- 
ercise of control over the colonies in America. The 
result was that a great amount of local self government 
became prevalent in the colonies, and at the time of the 
Revolution there was hardly a people, outside Eng- 
land, who had such privileges to the extent that they 
were enjoyed in this country. 

There was not, however, any legal recognition of 
power in the colonial governments to regulate local 
affairs, but all that was on sufferance of Parliament. 
The laws of the colonies were subject to approval or 
rejection in London. So long as the threat of domina- 
tion by an alien power remained from the presence of 
the French in Canada, this arrangement was satisfac- 
tory, both to the people of the colonies and to Parlia- 
ment. Neither party had any disposition to divide 
sovereignty in the face of the enemy. This situation 
was well recognized by the Minister of France who 
signed the Treaty of 1763 which conveyed Canada 
to Great Britain and thus removed one of the dangers 
in a division of sovereignty between Parliament and 
the colonial governments. He predicted that the col- 
onies would be independent within less than half a 
century. 

The people of the colonies considered themselves 
as citizens of the British Empire, but Parliament looked 
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upon them as subjects of Great Britain. In the atti- 
tude of one was an implicit demand for a division of 
sovereignty so that there might be legal recognition of 
the power to contro] their own local affairs ; while in 
the attitude of the other was an equally natural reluc- 
tance to divide the power to govern. Emphasis should 
be given to these facts : there was not in the colonies 
a demand for the establishment in America of a cen- 
tral colonial government, but that some portion of sov- 
ereignty be conferred upon the government of each 
colony ; and there was no disposition to insist that any 
colonial government have the power to interfere with 
Parliament’s control of imperial affairs. 

Under such conditions the ministers of George III 
began to induce Parliament to act toward the colonists 
so as to make them believe that the powers of local 
government which had been held upon sufferance were 
about to be withdrawn. From the view of today the 
amount of oppression was negligible, and from that 
of the world in 1775 there was none except that, after 
the political agitation in the colonies went into civil 
disturbance, there was some arbitrary treatment of 
those accused of participation in riotous defiance of 
civil authority. 

Thus the Revolution began as a civil war about a 
division of sovereignty. The Declaration of Inde- 
pendence gives proof of this, since the grievance against 
Parliament was “for declaring themselves invested with 
Power to legislate for us in all cases whatsoever.” It 
soon became evident that the colonies could not win 
without either more support in England or interven- 
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tion by a foreign power. For obtaining the latter a 
declaration of the purpose of the war as being to estab- 
lish independence was practically necessary. 

The statesman confronts no problem more difficult 
than that of acting during war so that his actions will 
not be regretted as irredeemable mistakes after the re- 
turn of peace. Once the purpose of the Revolution 
became the establishment of an independent nation any 
effort to make the government of each colony, or State, 
a sovereignty of any kind became an absurdity. Thir- 
teen colonics had revolted simultaneously, and all knew 
that united they might succeed, but divided they would 
fail. Unity in control of the army, and in obtaining 
supplies for its support against the enemy in the field, 
was essential to winning the war. The Continental 
Congress proceeded promptly to make that unity im- 
possible of achievement, and thus made the greatest 
mistake in statesmanship known in the annals of this 
country. 

There need be no pause to inquire into the manner 
in which the Continental Congress of 1776 was elected, 
or to consider whence came its authority. We know 
that it either had, or as a revolutionary body success- 
fully usurped, the authority to declare independence. 
Its members did not recognize, however, the absurdity 
of continuing the effort to make a sovereign of each 
of the thirteen local governments. To grasp sover- 
eignty as a unit was as essential as it was to declare 
independence. For achievement of the latter was im- 
possible without the former, except with the interven- 
tion of France, which was uncertain in 1776. The 
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position of Congress in adopting the Declaration of 
Independence was essentially that it had become suc- 
cessor to the sovereignty of Parliament, so far as the 
people in the revolting colonies were involved. To 
have seized sovereignty as a unit subsisting in Con- 
gress alone would have been as easy as it was to declare 
independence, and the one would have been no more 
an act of revolutionary usurpation than the other. 
The only logical course that could have been fol- 
lowed by any statesman was to declare that sovereignty 
had passed from Parliament to Congress. How easy 
it would have been to do so may be seen by making 
the slight changes necessary for the purpose in the fol- 
lowing, which is the effective part of the Declaration : 


We, therefore, the Representatives of the United States 
of America, in General Congress, Assembled, appealing 
to the Supreme Judge of the world for the rectitude of 
our intentions, do, in the Name, and by Authority of 
the good People of these Colonies, solemnly publish and 
declare, That these United Colonies are, and of Right 
ought to be Free and Independent States ; that they are 
Absolved from all Allegiance to the British Crown, and 
that all political connection between them and the State 
of Great Britain, is and ought to be totally dissolved ; and 
that as Free and Independent States, they have full Power 
to levy War, conclude Peace, contract Alliances, establish 
Commerce, and to do all other Acts and Things which 
Independent States May of right do. 


Had the “United Colonies” been declared to be a 
free and independent State, or Nation, instead of “Free 


and Independent States,” sovereignty would not have 
been wrested from Parliament only to fall from the 
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hands of Congress and be broken into thirteen pieces. 
The new government could have begun with a con- 
stitution already prepared and ideal for its purposes. 
This also may be proved from the Declaration itself, for 
one of the complaints against George ITI was : 

He has combined with others to subject us to a juris- 
diction foreign to our constitution, and unacknowledged 
by our Jaws ; giving his Assent to their acts of pretended 
legislation. 

What then, was “our constitution” ? It was no 
Jess than the unwritten constitution of the British gov- 
ernment, the one that Hamilton declared to be su- 
perior to any known to history. However that may 
be, one may hardly doubt that, had Congress acted as 
statesmen ought to have acted in July 1776, there 
would have been no convention in 1787 to prepare 4 
constitution. 

The British Constitution, with its power to pass 
“Navigation Acts,” or to regulate commerce, was, 
however, what the colonists had revolted against. 
There was in the colonies a general reaction against 
government and, as Hamilton said in The Federalist, 
the people were almost argued into anarchy. It was 
then difficult to make them understand, as it has been 
ever since, that the power to make and enforce laws 
is no less than the power to regulate conduct. The 
people desired freedom from regulation, and no more 
“Navigation Acts.” They overlooked, however, that 
the effect of the Declaration of Independence had 
been to confer upon the States the power to pass 
“Navigation Acts” and, the reaction against govern- 
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ment continuing, when the States began to use that 
power to regulate commerce they took it from them. 
It is important to observe that the only extensive power 
to regulate conduct that was given Congress by the 
constitution, that to regulate conduct in commerce, 
was conferred as the result of a desire to prevent 
the States from regulating and restraining commerce. 
Among the people there was neither desire for nor 
expectation of the regulation of conduct by Congress, 
and little consideration was given to the facts that, re- 
gardiess of whether the word “sovereign” was used 
in the constitution or omitted, what was dealt with 
was sovercignty — the power to control conduct — 
and that both the States and the National Government 
would be able to regulate some kinds of conduct. The 
general disposition to assume that no government estab- 
lished by successful rebels against a moderate amount 
of regulation would ever regulate conduct had the ef- 
fect of tending to throw into obscurity the whole 
problem of dividing sovereignty. To this day nearly 
all discussions of that breeder of errors, the conception 
of “Interstate Commerce,” ignore the conduct of men 
and give emphasis to the things involved, wires, rails, 
cars, pipe lines, and machines. 

To find and explain the causes of the unnatural pre- 
dominance of the statesman, too often the politician, 
over the jurist in the field of constitutional law is a task 
for the historian. It is not, however, the duty of the 
historian to make a statement of the constitution’s 
meaning in law ; and if the difference between con- 
stitutional politics and constitutional law has not been 
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clearly recognized and treated by jurists, then his- 
torians have not been at fault in not pointing out and 
explaining the causes of the victory of politics over 
Jaw. There were many causes of that victory, but 
only five will be considered here. 

The first is the nature of the constitution itself + in 
providing for the organization of government, divid- 
ing it into separate departments, and prescribing the 
manner in which it shall be conducted, the constitution 
is more in the nature of a political than a legal instru- 
ment. Indeed, some of its provisions are hardly to be 
considered with reference to legal effect as, for in- 
stance, the one that guarantecs to each State in the 
Union a republican form of government. The Su- 
preme Court has very properly said that any question 
that may arise under that provision is one of politics 
for decision by Congress, and not one of law for deci- 
sion by the Court. 

There are many other questions of politics which 
may arise under the constitution, and the answers to 
these must be given by the statesman, not by the jurist. 
The distinction between questions of politics and ques- 
tions of law has not always been correctly observed. 
To give an illustration of the effect of this distinction 
before trying to define the two kinds of questions may 
be helpful. It would be perfectly proper for a mem- 
ber of Congress to argue that the political meaning of 
the constitution is such that some proposed action 
ought not to be undertaken by the National Govern- 
ment, but at the same time to contend that, should Con- 
gress decide that the action shall be taken, the consti- 
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tution’s meaning in law is such that there is no power 
in the courts to restrain the act. This is not to say 
that in no case has the Supreme Court the power to 
declare an Act of Congress void and of no legal effect, 
but thac the court has not such power unless a ques- 
tion of law isinvolved. Acts of Congress will always 
raise questions of politics, while not all will raise ques- 
tions of constitutional law that may be tried out in the 
courts. The constitution, however, has an effect on 
the answers to both kinds of questions, but with re- 
spect to the first it is more of a guide than director, and 
is sometimes without legal effect. 

A question of politics is either whether a govern- 
ment ought to have or be denied the power to take 
some particular action, or whether it ought to do some 
act. Whether government has a power is not a ques- 
tion of politics, but to define a question of this kind as 
one of law arising under our constitution requires this 
qualification : it must be presented by a state of facts 
upon which the courts are authorized by the constitu- 
tion to adjudicate. 

It is clear to all capable of thinking about a consti- 
tution that its very existence is a sufficient reason for 
saying that an opinion as to whether government ought 
to have or not to have a particular power is not sup- 
posed to affect the opinion as to whether it does have 
the power. With us, however, nearly all arguments 
over questions as to whether the constitution gives or 
denies a power to the National Government begin 
with contentions about the desirability of the power 
and of its use. Those who advocate using a power 
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sire that it be exercised two of the premises in their 
argument that it does exist ; while those who oppose 
the exercise of the power permit the feeling that it 
ought not to be used by any government to make them 
adopt the proposition that our government does not 
have it. 

What has been said by statesmen in discussing the 
application of the constitution to the answers to what 
were properly questions of politics has all too fre- 
quently been taken as if it had been correctly said 
about the answers to questions of law, and in some 
instances the courts have fallen into the error of try- 
ing to put such political views into legal effect. Our 
statesmen have discussed the answers to questions of 
politics arising under the constitution without recog- 
nizing that the political answer is not necessarily the 
legal one. The result has not been incorrect decisions 
so much as it has been opinions that gave the wrong 
reasons for correct decisions. Occasionally, however, 
such opinions, having come to be improperly regarded 
as precedents, have been the cause of incorrect deci- 
sions, and this has occurred in some very important 
cases. These will be the subject of comment later. 

In considering the nature of the constitution as one 
cause of the predominance of political views in deter- 
mining its accepted meaning, full weight must be given 
to the prevalence of the theory that it was a compact 
made by the States. It divided the power to govern 
between a newly created National Government and 
the existing States, and the natural disposition of the 
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citizen, who is not directed by a knowledge of law 
in forming his conclusion, is to regard the consent of 
the States to that division as an essential clement in the 
formation of the constitution. From such a view it 
is but an easy step to go to one that regards the con- 
stitution as a kind of treaty made by the States, to 
which in some manner the National Government has 
become a party, and as a treaty the observance of 
which must be compelled by the Supreme Court. In 
effect that view would give the courts a political 
power. Certainly it has been one of the causes of 
much confusion of questions of politics with questions 
of law, if indeed it has not entirely obliterated the dis- 
tinction between them in constitutional law. 

The political doctrine of “States’ Rights” went into 
both opinions and decisions by the Supreme Court, 
and was the cause of an incorrect meaning being as- 
cribed to the constitution ; at first that exalted the 
States, but now it seems to be about to take them into 
extinction. The first victory of that doctrine was 
the adoption of the first ten amendments to the con- 
stitution. In the opposition to the measures that 
provided for the organization of government during 
Washington’s administrations it played an important 
part, and perhaps the best statement of its nature was 
brought out by the opposition to the Alien and Sedi- 
tion Laws enacted under John Adams. That was in 
the famous resolutions adopted by the Legislature of 
Virginia on December 24, 1798, in part as follows : 

Resolved, That this assembly doth emphatically and 
peremptorily declare, that it views the powers of the 
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federal government as resulting from the compact to 
which the states are parties, as limited by the plain sense 
and intention of the instrument constituting that compact, 
as no further valid than they are authorized by the grants 
enumerated in that compact ; and that in case of a de- 
liberate, palpable, and dangerous exercise of other powers, 
not granted by the said compact, the states who are 
parties thereto, have the right, and are in duty bound, to 
interpose for arresting the progress of the evil and for, 
maintaining within their respective limits the authorities, 
rights and liberties, appertaining to them. 


The political strength acquired by the believers in 
the doctrine of “States’ Rights” may be seen from the 
fact that the Senate of the United States in 1837 re- 
jected by a vote of thirty-four against eight a motion 
to change the first words of a resolution introduced 
by Calhoun from “Resolved, that this government was 
instituted by the several States of this Union” to “Re- 
solved, that this government was instituted by the peo- f. 
ple of the United States.” That, however, does not 
show the extreme to which this movement went so 
well as a statement made by John Tyler in the Senate : 


It is because I owe allegiance to the State of Virginia 
that I owe obedience to the laws of this government. 
My state requires of me to render such obedience. She 
has entered into a compact which, while it continues, is 
binding on all her people. So would it be if she had 
formed a treaty with any foreign power. I should be 
bound to obcy the stipulations of such a treaty because 
she willed it. 


Throughout all this political controversy the use 
of the term “States’ Rights” as an incorrect substitute 
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for “States’ Powers” seems to have made the people 
think that the argument was about the preservation of 
the States as the guardians of the citizen’s rights, privi- 
leges, and immunities. The facts that the question 
was whether the constitution gives certain powers to 
one branch of sovereignty or to the other, that the 
question was not whether those powers ought to be 
given to the National Government or to the States, 
and that a question of the former kind was one of law 
while the latter was a political question, were not 
clearly recognized. Thus the prevailing party, which 
had no real opposition during the first sixty years of 
the nincteenth century, was able to disguise the fact 
that arguments about what ought to be the meaning 
of the consticution were being used to give answers to 
questions as to what is its meaning. Under the cir- 
cumstances, had politics not produced incorrect judi- 
cial opinions about the meaning of the constitution it 
would have been remarkable. At first the political 
effect was almost entircly spent on what was said in 
the opinions, but later it went into the decisions as 
well. 

The second of these causes is the manner in which 
the original constitution recognized the existence of 
slavery. Indeed, it was commonly regarded as a kind 
of covenant that the existence of slavery would be 
continued. Had the abolitionists been good lawyers, 
however, they could have discovered casily enough 
that there was no need for an appeal to a law higher 
than the constitution, since it had given to Congress, 
certainly after the expiration in 1808 of the provision 
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against prohibiting the importation of slaves, the power 
to legislate slavery out of existence. All that ought 
to be required to convince anyone that Congress had 
the power to prevent the sale of any slave at any place 
in the United States, may be found in Justice John- 
son’s opinion in Gibbons vs. Ogden. That opinion 
declared that the power of Congress over commerce 
was complete and that no power of any kind over any 
part of commerce was left in the States. No other 
justice concurred in Johnson’s opinion, and although 
it was called a concurring opinion, since it expressed 
agreement with the decision of the court, so far as the 
reasons given by Marshall for the decision of the court 
were concerned, it was a dissenting opinion. Further 
attention to Johnson’s opinion will be given in Chap- 
ter Five. John Marshall probably knew that John- 
son’s opinion was far superior to his, but also knew 
that it was dangerous, if not politically impossible, so 
to declare the law. Of course, slavery was not di- 
rectly involved in that famous case, but had Johnson’s 
unsupported opinion been given as that of the court 
it would have been apparent immediately that, when- 
ever Congress should so decide, all traffic in slaves 
would be prevented. Without the possibility of sell- 
ing a slave, slavery could have been extinguished grad- 
ually by congressional action. The strength of the 
advocates of slavery was so great in politics that John- 
son’s opinion was not given any support and, as the 
statesmen prevailed over the jurist, it went into an 
undeserved neglect. 

Announcement of Johnson’s opinion as that of the 
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court in Gibbons vs. Ogden would have put all power 
over commerce in Congress with the denial to the 
States of any power over any kind of commerce. 
There is some doubt whether the reasons given above 
were exactly those which led the court to reject that 
opinion, but certainly one of the reasons was the re- 
luctance to give offense to the partisans of “States” 
Rights.” The latter derived a great part of their po- 
litical strength from the belief of their supporters that 
there should be no national interference with slavery, 
since the way to prevent that was to deny to Congress 
the power to interfere. That denial enhanced the 
powers of the States to the detriment of those of the 
National Government, and thus tended to ascribe to 
the whole constitution a meaning not reconcilable with 
its correct meaning in law. Since the advocates of 
“States’ Rights” were hardly out of power from 1800 
to 1860, their opportunity to make politics prevail over 
law was almost unlimited. 

On the other hand, one may hardly doubt that the 
intended political meaning of the constitution was that 
the National Government should not interfere with 
slavery. The statesman might have considered that 
he was bound by that meaning while at the same time 
the jurist, speaking in defiance of politics, might have 
told him that he was not so bound legally. What- 
ever may have been the intended political meaning, 
the one here considered was not by proper words in 
the constitution made the meaning in law. 

The attitude of both Congress and the Supreme 


POLITICS vs. LAW 33 


Court toward Secession and its aftermath, Reconstruc-~ 
tion, provided the third cause. All theories of Re- 
construction seem to have been based upon the as- 
sumption that was expressed by the Supreme Court 
in its opinion in Texas vs. White : 


All admit that, during this condition of civil war, the 
rights of the State as a member, and of her people as 
citizens of the Union, were suspended. 


This was contradictory to some statements reported 
on the page of the opinion that preceded : 


Considered, therefore, as transactions under the Con- 
stitution, the Ordinance of Secession, adopted by the con- 
vention and ratified by a majority of the citizens of 
Texas, and all the Acts of her Legislature intended to give 
effect to that ordinance, were absolutely null. They 
were utterly without operation in law. The obligations 
of the State as a member of the Union, and of every citizen 
of the State, as a citizen of the United states, remained 
perfect and unimpaired. It certainly follows that the 
State did not cease to be a State, nor her citizens to be 
citizens of the Union. 


The lawyer, the logician, and the layman possessed 
of common sense will condemn such reasoning. To 
say that, because the majority in a State tried to secede 
from the Union “the rights . . . of her people as citi- 
zens of the Union were suspended” was an absurd cast- 
ing aside of the presumption of innocence that the law 
applies to all accused of crime, although that crime be 
treason. It was plainly written in Article III, Section 
3, of the constitution : 
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Treason against the United States shall consist only 
in levying war against them, or in adhering to their ene- 
mies, giving them aid and comfort. No person shall be 
convicted of treason unless on the testimony of two wit- 
nesses to the same overt act, or on confession in open 
court. 

The Congress shall have power to declare the punish- 
ment of treason. . . 


An Act of Congress that dealt with treason was 
passed in 1790, and there was additional legislation in 
1862, 

Those who had supported the Confederacy were 
cither guilty of treason or of no crime. That both 
the laws of the United States and the constitution ap- 
plied to each person in a State, and that that prevented 
any constitutional justification of secession, were two 
overlooked principles. “Those who had not supported 
the Confederacy were in law entitled to all the rights, 
privileges, and immunities of citizens of the United 
States, without regard to whether they had been dur- 
ing the war in a State of the Confederacy or one of 
the Union. Moreover from some of the States that 
seceded a great number of citizens had gone into the 
armies of the United States ; and Andrew Johnson, 
President of the United States, was a resident of a State 
that had seceded. No reason could be given for the 
statement that the rights of such men as citizens of 
the Union were suspended. ‘ 

There were, of course, insupcrable obstacles to try- 
ing several million men for treason ; but the correct 
principle could have been applied without doing that. 


POLITICS vs. LAW 35 


The point is that all citizens in the States that had tried 
to secede were, on account of the presumption of in- 
nocence and the lack of conviction, apparently entitled 
to participate in the establishment of governments in 
their States and to be represented in Congress ; and 
that all citizens in those States who had not in any way 
supported the Confederacy were in law so entitled. 
Any group of citizens, however few, that retained the 
privileges of citizenship, in any State that had seceded, 
was entitled to participate in the government of both 
State and nation. Congress was without power to 
legislate concerning the government of any State. 
That principle followed from the facts that the con- 
vention refused to give to the National Government 
the power to coerce the government of a State, and 
substituted for that the application of the constitution 
and the laws of the United States to each person in a 
State. The writing of that principle into the consti- 
tution, and its ratification by the people legally for- 
bade both secession and the legislation of Congress for 
reconstruction. 

There could have been no hope, however, that the 
acceptance of a correct juridical analysis of the consti- 
tution would prevent either secession or the evils of 
reconstruction. Both were simply demonstrations 
that neither law nor constitution can prevail against 
a violent popular movement in politics. The Supreme 
Court, however, might have been expected to point 
out that Congress had no power to operate on the 
government of any State, except to prevent one from 
having a government not republican in form. Al- 
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though that exception may have enabled Congress to 
prevent racial discrimination in politics, it has no effect 
on the aspects of reconstruction considered here. The 
result of it all was more confusion in constitutional 
law so far as it applies to the relations between the 
States and the National Government. There was an 
opportunity, as the result of the failure of secession, 
to make clear the logical deductions that ought to have 
been drawn in constitutional law from the principle 
that both constitution and national laws operate di- 
rectly on the individual citizens in the several States, 
and not on the States. The making of those deduc- 
tions would have tended to prevent the general mis- 
understanding of the tenth amendment’s effect, and 
such judicial treatment of it as was given in the case 
that arose out of the Agricultural Adjustment Act. 
Other instances of failures to make these deductions 
will be treated in the following chapters. 

The fourth cause of the distortion by politics of 
accepted views of the constitution’s meaning in law 
may be found in the fact that the first explanation of 
the constitution was given in a political argument for 
its adoption. We have accepted The Federalist as a 
source of constitutional law, but it was not written to 
serve that purpose and ought not to be so used. To 
prove this requires only a brief review of the facts. 
Alexander Hamilton wrote nearly two thirds of the 
contents of The Federalist, and James Madison wrote 
what was probably four fifths of the remainder. The 
relations of Hamilton to both the constitution and The 
Federalist must be considered first. 
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Hamilton was a member of the convention that pre~ 
pared the constitution, but he was not active in the 
work. On June 18, 1787, he made a speech in the 
convention and told its members that a constitution 
prepared as they proposed to prepare it could not be 
a success. He also proposed a plan for the prepara- 
tion of the constitution, which he knew had no chance 
of adoption. Shortly afterward Hamilton went home. 
All kinds of reasons have been given for Hamilton’s 
departure from the convention, but the real one prob- 
ably is that he went away in despair and disgust. This 
view is supported by the facts that it is well known 
that he was not an admirer of the constitution, and in 
1802 he called it a “weak and worthless fabric.” “The 
constitution was then the one that he had tried to per- 
suade the convention not to prepare, except that the 
first ten amendments had been added, but that made 
little difference in this respect. In The Federalist he 
did not praise the constitution beyond recommending 
it as superior and preferable to the Articles of Con- 
federation. 

One who reads the reports of Hamilton’s speech on 
June 18, his letter to Washington on the constitution- 
ality of the bill to establish the Bank of the United 
States, and his Report on Manufactures, is almost com- 
pelled to come to the conclusion that Hamilton had a 
theory of the constitution’s meaning in law which was 
far different from any theory as to that meaning which 
may be derived from his papers in The Federalist. 
There are, however, some passages in The Federalist 
that indicate that his theory of the legal effect of the 
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division of the power to govern made by the constitu- 
tion was the same from beginning to end. Attention 
will be given to those passages in subsequent chapters. 
Had Hamilton revealed that theory during the cam- 
paign for adoption, the probability is that no State 
would have ratified the constitution. For once that 
theory is clearly explained, no refutation of it seems 
possible. 

That Hamilton was always the great leader in poli- 
tics must not be forgotten. Oliver, in his Alexander 
Hamilton, quoted John Adams as saying of his own 
administration that Hamilton was “the commander- 
in-chief of the House of Representatives, of the Sen- 
ate, of the heads of Department, of General Washing- 
ton, and last, and least, if you will, of the President of 
the United States !” 

Although he made use of his theory of the meaning 
of the constitution, to have revealed and explained it 
would have been disastrous politically, and Hamilron 
never arrived at the point where he would have been 
satisfied to become the great jurist instead of the great 
statesman. Washington was wise enough to try to 
persuade him, after his retirement as Secretary of the 
Treasury, to become Chief Justice of the United States, 
Had the appointment been accepted and confirmed, 
Burr’s fatal bullet would probably not have been fired, 
and the constitutional law of this country would have 
been far better than it is. 

Madison was also a member of the convention in 
1787, and one of the most active. He too tried to per- 
suade the convention to prepare the constitution along 
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lines different from those followed, although he did 
not go to Hamilton’s extreme. They were then, how- 
ever, both moving in the same direction — towards a 
stronger National Government. While Hamilton’s 
views, in both politics and in law, remained the same, 
Madison’s political view underwent a great change. 
The meaning of the constitution in law seems to have 
attracted little of Madison’s attention. 

Now it was in 1787-1788 possible for these two 
men to co-operate in preparing a political argument 
for the adoption of the constitution ; but all the facts 
indicate that it never would have been possible for 
them to co-operate in trying to give the meaning in 
law of the constitution. They were under no duty 
to do that, and it is unlikely that either ever had any 
idea that the work would be considered as one that 
established the foundations of our constitutional law. 

All this is not to say that The Federalist was filled 
with bad constitutional law. It simply was not a com- 
plete statement for that purpose and was not intended 
to be ; but was a political argument for adoption of 
the constitution. Not only was it a political docu- 
ment, but a part of its argument was directed against 
the view of those who thought that it would give too 
much power to a central government. Since the op- 
position to adoption of the constitution was almost 
entirely from those who believed that the States should 
continue as sovereigns, any complete exposition of 
national powers would have tended to defeat the pur- 
pose in writing The Federalist. Under the circum- 
stances, there could not have been a disposition in 
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either Hamilton or Madison to give emphasis to the 
fact that the constitution would grant any extensive 
power to the proposed National Government. On 
the contrary, there was probably in both a temptation, 
and there seems to have been some yielding to it, not 
to portray national powers in their full vigor. Clearly, 
the circumstances prevented the inclusion of anything 
resembling a jurist’s analysis of the constitution and 
thus, unfortunately, The Federalist began the fashion 
of interpreting the constitution in a political atmos- 
phere. It had to break off at the “decisive point,” and 
other commentators on the constitution have been mis- 
led by that. 

To give a concise statement of the fifth of these 
causes is difficult. The facts are that to become a 
justice of the Supreme Court has usually demanded 
national prominence, and the most usual way to achieve 
the necessary reputation has been through a politi- 
cal career. Of the eleven chief justices all except 
two, Waite and Fuller, first acquired their reputations 
through activities in the affairs of statesmanship. One 
of the most frequently used ways to eminence at the 
bar is through a successful career in politics. Men 
who acquire their experience in politics let their minds 
become dominated by attempts to acquire the states- 
man’s view, and that tends to prevent them from be- 
coming jurists. Neither Marshall nor Taney ever 
came to analyse the facts in important cases present- 
ing questions of constitutional law according to the 
methods of jurists. Both remained more the states- 
man than the student of jurisprudence throughout their 


POLITICS vs. LAW 41 


long terms as chief justice. No jurist would ever have 
written either Marshall’s opinion in Gibbons vs. Og- 
den or Taney’s in Dred Scott’s case. Yet each of these 
opinions was written after many years of service as 
chicf justice. In brief, this cause may be said to lie in 
the fact that we have had too many statesmen as jus- 
tices of the Supreme Court. That statement, how- 
ever, must be qualified, and its complete explanation 
would require much discussion. Some further atten- 
tion must be given to it here, but the treatment can- 
not be exhaustive. 

Each of our States has its own system of law and, 
although, except in Louisiana, these systems are all 
founded upon the common law and equity of England, 
they have developed local peculiarities. These di- 
verging developments have been accclerated by each 
State making its own peculiar statutory changes in 
procedure and in the principles of both the common 
law and equity. The decisions of the courts of one 
State are not controlling precedents in the courts of 
another. As the number of decisions and statutes was 
multiplied it became more and more difficult to ac- 
quire an adequate knowledge of the law of one State, 
and thus the reputations of both the lawyer who was 
not a politician and the judge were generally confined 
in their own State. Under such circumstances the 
making of a national reputation as either a lawyer or 
a judge, without the benefit of political prestige, be- 
came a rare achievement. At the same time the Senate, 
perhaps properly, adopted the attitude that it would 
not confirm an appointment as a justice of the Supreme 


42 THE PROBLEM OF THE CONSTITUTION 


Court unless the one appointed had something in the 
nature of a national reputation. 

The consequences of these facts have been thar, al- 
though there has been a good training ground for 
judges, the information, about those who under other 
circumstances would have been eligible, has not al- 
ways been available, and the field of choice for ap- 
pointments to the Supreme Court has been made rather 
narrow. There have been, of course, some appoint- 
ments of outstanding judges in the courts of the States, 
such as those of Holmes, Pitney, and Cardozo, but the 
opportunities to make appointments from that source 
have been within comparatively narrow limits. 

Another reason for not making full use of the courts 
of the States as training grounds for justices of the Su- 
premce Court has been the popular election of judges. 
That manner of selecting judges, prevalent in many 
of the States, has not only given more emphasis to the 
necessity for a career in politics before becoming a 
judge, but has also tended to prevent the development 
of jurists in the courts of the States. 

Before the great mass of national legislation began 
during the last few decades, the lower courts of the 
United States offered hardly as much opportunity as 
those of the States for a judge to establish a wide-spread 
reputation as a jurist. Here also some activity in pol- 
itics was generally a prerequisite to appointment. 

It seems, however, all these indications to the con- 
trary notwithstanding, that the desires of the judges 
to promote, or to hinder, movements in politics have 
had very little effect upon actual decisions of cases. 
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The record of the judicial department in our National 
Government is far better chan that of either the execu- 
tive or the legislative department. Our constitutional 
law has not been put into a state of confusion by in- 
correct decisions, but by opinions written more from 
the view of the statesman than from that of the jurist. 

All this intermingling of politics and law with re- 
spect to the constitution has tended to prevent the 
minds of those whose interest lies in the study of law 
as a science from being attracted to the study of con- 
stitutional law. Indeed, many of that type have hast- 
ily dismissed the subject as not being one of Jaw, but 
altogether a branch of statesmanship. The conse- 
quence of that view has been general dispositions to 
say that most important questions as to whether a 
power is held by either a State or the National Govern- 
ment may be decided either way, and to assume that 
the economic, political, and social predilections of the 
judges must be expected to play an important part in 
the decision of such questions. Thus the justices of 
the Supreme Court came to be classified by the public 
as either conservatives or liberals, an unfortunate habit 
that never would have been begun had the constitu- 
tion been given its correct meaning in law. For it has 
such a meaning, and one that makes our constitutional 
law definite and easily understood. The correct prin- 
ciples will appear clearly when the method of dividing 
sovereignty that was adopted by the convention is 
brought forth from the obscurity into which it has 
been cast by politics. 


CHAPTER II 


THE CONSTITUTIONAL DIVISION 
OF SOVEREIGNTY 


Almost immediately after Congress in 1776 per- 
mitted sovercignty to fall to the States, the movement 
towards a written constitution began. The States 
were advised to adopt constitutions of their own, and 
Congress went to work on the Articles of Confedera- 
tion, but they were not adopted until 1781. Although 
those Articles were the forerunner of the constitution, 
little need be said about them. No substantial part of 
sovereignty was restored to Congress, since the theory 
was that nearly all action of government should be 
through the States. Congress could recommend action 
to the States, and make requests, but it had no power 
to coerce either States or people. 

There need be no general discussion of the work of 
the convention that convened on May 14, 1787, to 
prepare the constitution, but two of its most important 
decisions, so far as their legal effect is concerned, have 
been so gencrally neglected that they must be consid- 
ered. Both questions were presented by one of the 
resolutions introduced by Governor Randolph of Vir- 
giniaon May 2agth. Those resolutions were not for- 
mally adopted by the convention, but were taken as 
a suggestive and broad outline of the nature of its work, 
and referred to a committee on detail. Randolph’s 
sixth resolution, the one above referred to, was re- 
ported by Madison as follows : 
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Resolved that each branch ought to possess the right of 
originating Acts ; that the National Legislature ought to 
be impowered to enjoy the Legislative Rights vested in 
Congress by the Confederation and moreover to legislate 
in all cases to which the separate States are incompetent, 
or in which the harmony of the United States may be 
interrupted by the exercise of individual Legislation ; to 
negative all laws passed by the several States, contraven- 
ing in the opinion of the National Legislature the articles, 
of Union ; and to call forth the force of the Union against 
any member of the union failing to tole: its duty under 
the articles thereof. 


The first answer to be given was to this question : 
assuming that a central government worthy of the 
name be created and given some power to act, should 
its power be exercisable by application to the States 
or to the people? To compel obedience to laws 
which it might enact, Congress needed power to co- 
erce either States or people. The answer was, as ex- 
plained by Hamilton in No. 23 of The Federalist, that 
“we must abandon the vain project of legislating upon 
the States in their collective capacities ; we must ex- 
tend the laws of the federal government to the indi- 
vidual citizens of America.” 

This decision had consequences of tremendous im- 
portance, some of which have not yet been fully rec- 
ognized. When correctly appraised, it puts into our 
constitutional law this principle: a State cannot go 
into a court of the United States as a party to challenge 
the constitutionality of an Act of Congress and thus 
prevent its enforcement. As is intimated in the opin- 
ions in Florida vs. Mellon and Massachusetts vs. Mel- 
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lon, but not clearly recognizéd i in Missouri vs. Hol- 
land, such action may be taken by citizens only. The 
reference to this principle is made here for the purpose 
of introducing the explanation of another important 
consequence of the convention’s decision to make na- 
tional laws operate on citizens and not on States. Here 
it is that the necessary means of preventing any conflict 
between a power of the National Government and one 
of a State may be found. 

Suppose that an Act of Congress declares that a citi- 
zen shall not engage in certain conduct, and that a 
statute of his State says that he shall. This is an ex- 
treme, since the situation usually would be that the 
State’s law would be only permissive ; but the former 
supposition is better for illustration. One govern- 
ment has invaded an immunity of the citizen, and it is 
incumbent upon him to decide which immunity he 
prefers and to engage in a “struggle for the law” to 
preserve it. Some citizens to whom both legislative 
acts might apply would prefer that one be held valid, 
and some the other ; but the decision would be made 
by the courts without an actual conflict between the 
powers of the two governments. As was said above, 
however, the usual case is that one branch of sover- 
eignty permits conduct which the other decides to 
forbid, and thus practically there is no approach to a 
conflict between the two sets of powers. 

The convention’s other important decision, referred 
to as arising out of Randolph’s sixth resolution, was 
with respect to the manner in which a statement of 
the kinds of laws that might be enacted by Congress 
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should be made. Had that sixth resolution been fol- 
lowed in substance a general statement of the powers 
of Congress would have been given instead of the state-” 
ments of particular powers now contained in Section 
Eight, Article One, of the constitution. What hap- 
pened was that the committee on detail, in its report 
made on August 6th, abandoned the attempt to use a 
general statement for a list of specific grants of powers. 
That action by the committee was accepted with little 
debate, and from then on the discussion was about 
whether a particular power should be given and of the 
words that should be used.for the purpose. 

Here again the nature of the decision made by the 
convention has not been fully recognized. In fact, 
the speeches of the members, except the one made by 
Hamilton, as well as the text of the constitution, indi- 
cate that there was not in the convention a clear com- 
prehension of the problem involved in making this di- 
vision of sovereignty. On the other hand, from a 
correct analysis of the constitution, it appears that 
the method chosen by the convention came remark- 
ably near to being the only one according to which a 
division of sovereignty may be made in a practicable 
and legally effective manner. The method proposed 
by Randolph's sixth resolution and the one adopted 
must be put into contrast. . 

In legal effect, acceptance of the principle used in 
that sixth resolution would have given to Congress the 
power to cnact laws on any subject of national impor- IY 
tance. Then the only possible question as to the va- 
lidity of any Act of Congress, or the extent of its 
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power, would have been whether the subject was one 
of national importance or of local importance only. 
Such a question is one of politics, and not one of law ; 
but the resolutions were apparently prepared on the 
assumption that the courts would decide it. The prac- 
tical consequence of attempting to divide sovereignty 
according to any such method would have been that 
the States could have used no power except on sufter- 
ance of Congress. That meaning would not have been 
clearly indicated, however, for the governments of 
the States were to be retained without any useful pur- 
pose, and the result would have been turmoil. 

The convention’s rejection of the principle em- 
bodied in that sixth resolution should have been taken 
as establishing this principle in constitutional law : 
that the answer to the question whether a subject is of 
local or of national importance has no effect whatso- 
ever upon the answer to 2 question as to whether that 
subject is within the power of Congress. Since the 
convention wrote into the constitution an expression 
of its own ideas as to what subjects were of national 
importance, and therefore appropriate for legislation 
by Congress, no court has authority to do so much as 
make a comment on the answer to that question. Ic 
is purely one of politics, but has not becn always recog- 
nized as such, 

Before considering the substitute for Randolph’s 
sixth resolution chosen by the convention, it seems ad- 
visable to try to give a logical outline and summary of 
the constitution, although anyone must be reluctant 
to undertake that difficult task. A great part of the 
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text of the constitution is taken up with provisions for 
the organization and operation of the National Gov- 
ernment, to which provisions little attention will be 
given in this work. The separation of powers into 
those of threc different departments is provided for in 
the beginning of each of the first three articles. They 
begin as follows : 


Article I. All legislative powers herein granted shall 
be vested in a Congress of the United States . . . 

Article Il, The executive power shall be vested in a 
President of the United States of America. 

Article Il. The judicial power of the United States 
shall be vested in one Supreme Court, and in such inferior 
courts as the Congress may from time to time ordain and 
establish. 


Each of these first three articles prescribes the duties 
of the respective departments of the government. Sec- 
tion Nine of Article One imposes extensive limita- 
tions upon the powers of Congress, and Section Ten 
of the same article puts restrictions upon the sover- 
eignty of the States. 

Provision for making treaties is contained in Section 
Two of Article Two. There is not in the constitu- 
tion any limitation upon the power to make treaties. 

Article Four contains some miscellaneous provisions 
concerning the administration of justice, the admis- 
sion of new States, regulations respecting the territory 
or other property belonging to the United States, and 
the guaranty of a republican form of government to 
each State. 

An important provision which seems to have been 
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somewhat neglected, and which will be given some 
consideration later, is in the first part of Section Two, 
Article Four : 


The citizens of each State shal] be entitled to all privi- 
leges and immunities of citizens in the several States. 


Article Five provides for the making of amend- 
ments, and Article Six, that the constitution, and trea- 
ties and laws made pursuant to it, shall be the Supreme 
Law of the Land. It should be observed that this ar- 
ticle also requires that Senators and Representatives, 
members of the Legislatures of the States, and all ex- 
ecutive and judicial officers of both States and Nation, 
shall be bound by oath to support the constitution. 
The Seventh Article merely provided for ratification. 

In trying to acquire an understanding of our consti- 
tutional division of sovercignty it must be remembered 
that the convention found nearly all the powers of 
government in the States, and that its purpose was to 
take from them so as to give to a National Govern- 
ment such powers as were necessary, while leaving the 
remainder with the States. Since Section Eight of Ar- 
ticle One was the convention’s choice as a substitute 
for Randolph’s sixth resolution, it should be read in 
full here : 


The Congress shall have Power To lay and collect 
Taxes, Duties, Imposts and Excises, to pay the Debts and 
provide for the common Defence and general Welfare of 
the United States ; but all Duties, Imposts and Excises 
shall be uniform throughout the United States ; 

To borrow Money on the credit of the United States ; 
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To regulate Commerce with foreign Nations, and 
among the several States, and with the Indian Tribes ; 

To establish an uniform Rule of Naturalization, and 
uniform Laws on the subject of Bankruptcies throughout 
the United States ; 

To coin Money, regulate the Value thereof, and of 
foreign Coin, and fix the Standard of Weights and Meas- 
ures ; 

To provide for the Punishment of counterfeiting the 
Securities and current Coin of the United States ; 

To establish Post Offices and post Roads ; 

To promote the Progress of Science and useful Arts, 
by securing for limited Times to Authors and Inventors 
the exclusive Right to their respective Writings and Dis- 
coveries ; 

To constitute Tribunals inferior to the supreme Court ; 

To define and punish Piracies and Felonies committed 
on the high Seas, and Offenses against the Law of Nations ; 

To declare War, grant Letters of Marque and Reprisal, 
and make Rules concerning Captures on Land and Water ; 

To raise and support Armies, but no Appropriation of 
Money to that Use shall be for a longer Term than two 
Years ; 

To provide and maintain a Navy ; 

To make Rules for the Government and Regulation of 
the land and naval Forces ; 

To provide for calling forth the Militia to execute the 
Laws of the Union, suppress Insurrections and repel In- 
vasions ; 

To provide for organizing, arming, and disciplining, 
the Militia, and for governing such Part of them as may 
be employed in the Service of the United States, reserving 
to the States respectively, the Appointment of the Offi- 
cers, and the Authority of training the Militia according 
to the discipline prescribed by Congress ; 

To exercise exclusive Legislation in all Cases whatso- 
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ever, over such Districts (not exceeding ten Miles square) 
as may, by Cession of particular States, and the Accept- 
ance of Congress, become the Seat of the Government of 
the Uniced States, and to exercise like Authority over all 
Places purchased by the consent of the Legislature of the 
State in which the Same shall be, for the Erection of Forts, 
Magazines, Arsenals, dock-Yards, and other needful 
Buildings ; — And 

To make all Laws which shall be necessary and proper 
for carrying into Execution the foregoing Powers, and all 
other Powers vested by this Constitution in the Govern- 
ment of the United States, or in any Department or 
Officer thereof. 


It should be apparent at once that there are two 
classes of powers given in this section. Should the 
power “to provide for the common defence and gen- 
eral welfare” be treated as a positive one, although the 
argument that it must be so treated will be postponed 
until the fourth chapter, then it appears clearly that 
after this first paragraph every grant of power is super- 
fluous except thosc pertaining to these subjects : com- 
merce, the value of moncy, naturalization of aliens, 
bankruptcy, weights and measures, letters patent to 
inventors, and copyrights. All these subjects relate 
to the ordinary civil conduct of citizens, or what is 
commonly called private conduct. The other sub- 
jects covered by this section relate to the affairs of 
government which are somewhat remote from the or- 
dinary conduct of citizens, except in time of war. 

It is obvious that a general power to provide for 
the common defence and national welfare includes the 
particular powers to raise armies and navies, declare 
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war, establish post offices, coin money, and others as 
well, both given here and not given. The power to 
establish a Department of Agriculture is not given 
here, but those to establish the Departments of War, 
Navy, Treasury, and the Post Office are given. Is the 
one illegally established and the others legally ? 

That powers of this kind, herctofore referred to as 
those of the first class, do not extend to regulation of 
the ordinary civil conduct of citizens is equally clear. 
The National Government may through the use of 
these powers establish institutions with which the citi- 
zen cannot interfere, but neither may they interfere 
with his ordinary civil conduct. This principle, that 
the powers of the first class may not be extended to the 
general regulation of conduct, follows logically from 
the very fact that there is a division of sovereignty. 
Could they be so extended, there would be no such 
division, for they permit the establishment of any kind 
of national institution so long as it does not attempt to 
tell the citizen what he may not or shall do. The 
powers of this class are simply those to act as a gov- 
ernment, and without them a government would be 
helpless. Probably it was this class of powers that 
Hamilton had in mind especially when he said in his 
letter on the constitutionality of the Bank of the 
United States: “This general principle is inberent in 
the very definition of government . . . that every 
power vested in a government is in its nature sov- 
ereign.” 

More will be said later about the nature of this first 
class of powers and of its relation to the division of 
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sovereignty. The main point here is to show its exist- 
ence, and that it is different from that class which in- 
cludes the regulation of conduct. 

With respect to the second class of powers, it is clear 
that here a classification of conduct was used. Cer- 
tainly the classification was not exhaustive, since there 
was no need for that. Some kinds of conduct were 
selected as those which were appropriately the sub- 
jects of national Jaws, while all other kinds were al- 
lowed to remain where they were, within the control 
of the States, 

The all important point is that sovereignty, the 
power to control the conduct of the people of the 
United States, was divided according to a classifica- 
tion of conduct. It was not divided by prescribing 
that conduct of national importance should be subject 
to the power of Congress and that conduct of only 
local importance should be left to the States. Some 
members of the convention may have had that distinc- 
tion in mind in making their own classification of 
conduct, but if so that would nor have given (since 
adoption of the constitution) any foundation for the 
argument that a class of conduct is subject to the power 
of Congress for the reason that it is of national impor- 
tance. The action of the convention in dividing sov- 
ercignty by allotting its parts according to the conven- 
tion’s own classification of conduct precluded such an 
argument, 

Nor was sovereignty divided along territorial lines, 
as indeed it could not have been. Yet some people, 
including lawyers and judges, write as if the fact that 
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the National Government would have to go within 
the borders of a State to regulate a certain kind of con- 
duct is a reason for saying that such conduct cannot 
be regulated by Congress. Others draw equally ab- 
surd conclusions from the fact that what some men 
do in one State affects what others do in another State, 
contending that such a fact makes the power of Con- 
gress applicable. They do not understand the prin- 
ciple according to which the division of sovereignty 
was made. If the conduct in question is of a kind 
described in Section Eight of the first article, then it is 
subject to control by Congress : if not, then the pow- 
ers of the States apply. 

An illustration of the operation of the principle may 
be given from a bricf consideration of the power to 
make uniform laws on the subject of bankruptcies. A 
local merchant who may not have a creditor in another 
State, nor a single article in his possession which came 
from outside his own State, and no legal relation with 
any person in another State, does certain acts that are 
the causes of his being put into bankruptcy. All his 
conduct has been purely local in nature, but the minute 
he does those acts the national law applies to all his 
business. The borders of his State have not the least 
effect, but the controlling factor is the kind of conduct 
in which he was engaged. 

A power of the first class may be used by the Na- 
tional Government unless itis specifically denied, while 
one of the second class cannot be used unless it is spe- 
cifically given. The meaning that has generally been 
ascribed in politics to this part of the constitution 
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(Art. 1, Sec. 8) would not have become prevalent had 
there been any general recognition and clear explana- 
tion of the difference between the two classes of pow- 
ers. While national affairs were under the control 
of the believers in “States’ Rights,” that political mean- 
ing has been that powers of the first class are confined 
to those specifically given in this section, and that this 
class was made subject to limitations, or was divided 
according to their view, in the same manner as the 
powers in the second class which pertain to the regula- 
tion of conduct. The natural consequence of the ac- 
ceptance of that meaning by one political school has 
been that the believers in national “Rights” have at- 
tempted to extend, or imply, powers that are of the 
second class and apply to the control of conduct in 
the same manner as those of the first class may be ex- 
tended. While those devoted to “States’ Rights” were 
in the ascendancy there was much argument against 
the implication of powers that were clearly of the first 
class, internal improvements, for instance, and the ad- 
vocates of the centralization of powers, not under- 
standing the division of sovereignty, did not meet the 
contentions of their opponents by saying that there 
was no necessity for the implication of any power in 
the first class. The latter then made the mistake of 
trying to argue that powers in the second class could 
also be implied. The principles that all powers of the 
first class, unless specifically denied, are granted in the 
clause about the general welfare, and that no power 
to regulate conduct can be implied, were entirely 
ignored. Thus political meanings were erroneously 
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written into our constitutional law with reference to 
powers of both classes. 

Assuming that the power “to provide for the com- 
mon defence and general welfare” is a positive one, 
which embraces all acts of government, except the 
making of laws to regulate personal conduct (and the 
Supreme Court has now adopted Hamilton’s theory as 
to this) then the meaning of Article One, Section 
Eight, is the same as it would have been had its text 
been as follows: 


The Congress shall have Power to lay and collect Taxes, 
Duties, Imposts and Excises, to pay the Debts and provide 
for the common Defence and general Welfare of the 
United States ; but all Duties, Imposts and Excises shall 
be uniform throughout the United States ; 

Provided, however, that such power shall not extend to 
the making of laws which regulate, or pertain primarily 
to the regulation of, the civil conduct of the citizens of 
the several States, except as may be necessary to put into 
effect any treaty made pursuant to this constitution and 
the following provisions of this section ; 

To regulate commerce with foreign nations, and among 
the several States, and with the Indian Tribes ; 

To establish a uniform rule of naturalization, and uni- 
form laws on the subject of bankruptcies throughout the 
United States ; 

To fix the standard of weights and measures ; 

To promote the progress of science and useful arts, by 
securing for limited times to authors and inventors the 
exclusive right to their respective writings and discoveries. 


The last two paragraphs in this section would 
have remained, and it is not necessary to repeat 
them here. 


58 THE PROBLEM OF THE CONSTITUTION 


Several important questions immediately appear 
from this attempt to make a condensed statement of 
the grants of powers to Congress. 

The first of these questions is, if the power to pro- 
vide for the common defence and general welfare is a 
general grant, why did the convention write into the 
constitution particular grants which are included in 
the general one? There are several possible answers. 
One is that it would have been politically dangerous 
not to make a specific statement of the most important 
powers. Another answer is that the majority of the 
members of the convention did not understand that 
they were making a general grant which would neces- 
sarily include all powers of the first class. ‘That is, the 
division of sovereignty was not understood in the con- 
vention, as it has not been since then, and the danger 
of omitting particular grants is shown by all the sub- 
sequent, but futile, argument about the implication of 
powers which are clearly of the first class. 

The next question which arises is: if the general 
statement of the grant of the authority to Congress to 
legislate for the general welfare includes all powers 
of the first class, why does it not also include all those 
of the second class? There is no need for implica- 
tion in order to prove the existence of a power in the 
first class, and one in the second class cannot be im- 
plied. All legislative powers were not given to Con- 
gress by the constitution, but only those “herein 
granted.” Since the conduct of citizens was entirely 
subject to the States before adoption of the constitu- 
tion, and only part of that sovereignty was taken from 
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the States, what they retained was the remainder of 
the power to control personal conduct, except as that 
was made subject to the limitations contained in the 
tenth section of the constitution’s first article. That 
section is of great significance here, for it denies to 
the States all the most important powers of the first 
class. The fact that it imposes limitations upon the 
powers of the States to enact laws that regulate con- 
duct, such as the one forbidding them to pass any law 
impairing the obligation of contracts, may also be 
used to demonstrate that all classes of conduct not 
specifically made subject to Congress remained under 
the control of the States. 

Since the division of sovereignty will be treated in 
subsequent chapters as the source of the major prem- 
ise from which all the fundamental principles of our 
constitutional law must be deduced, it seems advisable 
to give here a summary of the theory as to its nature. 
There is in the first chapter a definition of indivisible 
and unlimited sovereignty as the power to control all 
the conduct of all people who may be found within a 
given territory. Some distinction must be made be- 
tween the powers of sovereignty and the manner of 
exercising them. With that distinction in mind, it 
may be said that sovereignty may remain a unit al- 
though there be revocable delegations of some por- 
tions of it to one authority and of some portions to 
other authorities. The situation is different, how- 
ever, when, after such delegations of parts of sover- 
eignty to more than one body have been made, the 
original source, or possessor, of sovereignty is left 
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without the ability to act as a unit, and cannot revoke 
one of the delegations. This, with the exception that 
there is provision for amendment, is the situation in 
the United States, and it seems worth while to give 
some consideration to the division of sovereignty in 
that aspect. 

Let it be assumed that at some time prior to the 
making of the Declaration of Independence sover- 
cignty was in all the people of all thirteen colonies. 
They delegated the use of a few powers to the mem- 
bers of the continental congress, and what was pos- 
sibly the entire remainder was delegated to the sepa- 
rate governments of each colony, or State. There 
was still the possibility of all the people acting as a 
unit in any manner. They could have withdrawn all 
authority delegated to the governments of the States 
and have given it to the congress, or could have ter- 
minated their congress. If, however, the situation 
with respect to sovercignty ever could have been so 
described, after the Declaration such a description no 
longer applied. 

The real division of sovercignty, or more accu- 
rately the substitution of thirteen sovereigns for one, 
was made by the Declaration, confirmed by the Arti- 
cles of Confederation, and was modified by the con- 
stitution. Therefore, accuracy demands that there 
be some amplification of the statement that the con- 
stitution divides sovereignty. Complete sovereignty 
did not reside in the people as a whole at the time of 
the convention, for the people of any one State would 
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not have recognized that the people of all the other 
States had any authority over them. The convention, 
however, in dividing sovereignty dealt with it as if 
it had been a unit in all the people of the United 
States. There was no delegation to the convention 
of the authority to do this by either any State or by 
the people of any State, but that defect in procedure, 
or usurpation according to the view of some, was 
cured by the people’s ratification of the constitution. 
The facts, that the convention’s work was neither in- 
tended to put a unified sovereignty into the hands of 
all the people of the thirteen States nor represented 
as a means of doing so, and that ratification of the 
constitution did not have such an effect, are of equal 
importance with the fact that the people as a whole 
did not possess sovereignty. (What the convention 
did was : to_take from the people of each State cer- 
tain. powers of savercignty ; to bring those powers 
together as a unified portion of sovereignty ; to create 
a government in which that part of sovereignty would 
reside ; and to impose limitations upon the use of the 
remainder of sovercignty left in the people of each 
State.) It is important to observe that since the Dec- 
laration of Independence there has been no reacquisi- 
tion of complete sovereignty by the people of the 
United States as a whole, and only a limited reacquisi- 
tion of certain parts of sovereignty. Indeed, the con- 
stitution may in many respects be regarded as a cove- 
nant made by the people that they will not attempt in 
any manner to exercise complete sovereignty, and will 
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attempt to exercise no part of ic directly, although 
both statements are subject to the qualification that 
there may be amendments to the contrary. 

‘Thus the complete division of sovercignty is not to 
be regarded as if made by the sovereign people as a 
whole ; but as if the possessors of sovereignty in each 
State had, so far as they alone may be involved, ir- 
revocably delegated to a central government certain 
portions of sovercignty, and retained the remainder 
with part of it subject to various limitations, and all 
the remainder subject to the restriction that it can be 
used only by a State’s government that is republican 
in form. At the risk of some repetition, emphasis 
must be given the facts that the desire of those who 
procured adoption of the constitution was to create 
a central government that could do all acts custom- 
arily within the power of other national governments, 
and that this desire was affected, either from their own 
self-restraint or from the necessity of making con- 
cessions to their opponents, by the feeling that the new 
central government should be forbidden to apply any 
kind of tyranny toa citizen. So, no method of pre- 
paring the constitution could have been more natural 
under the circumstances than to authorize the new 
central government to act as a government according 
to the usual prerogatives of governments so long as 
it would not be applying its power directly to the 
ordinary conduct of citizens, and to enclose within 
clearly defined limits its powers of the latter class. 
Thus it is that we find the constitution giving to our 
National Government two kinds of powers, the 
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one to act and appear to the world as a government,t | 
and the other to regulate the conduct of its own 
citizens. 

Clearly it would have been impossible to make any 
satisfactory statement as to what might be done un- 
der powers of the first class. Indeed they could 
hardly have been described except in the most gen- 
eral terms, and with the exception of the making of 
treaties we find them all in the words used — the 
“power to... provide for the common Defence 
and general Welfare of the United States.” 

On the other hand, to divide the power to control 
the ordinary conduct of citizens required particular- 
ity of statement. With no other method could there 
have been any reasonable certainty as to what the 
division was, and certainty to the greatest extent pos- 
sible was necessary. Therefore, particular statements 
of the powers granted to regulate conduct are found 
in Section Eight of Article One and, since the constitu- 
tion so far as national powers are concerned was a 
grant, all the remainder of the power to regulate con- 
duct was left in the States. 

Necessarily any limitation imposed upon a power 
in the second class had to be different from one im- 
posed upon a power in the first class, and consider- 
ation of these restrictions and of the distinction be- 
tween the two leads into the subject of the means 
made available for preserving the division of sover- 
eignty. For the preservation of that division with 
respect to powers in the first class the available means 
will be found to be largely political in nature ; that is 
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to say that the constitution gives to the citizen hardly 
any defensive weapon with which to restrain govern- 
ment when it seeks to use one of its powers of the 
first class, except his vote. Such is not the case, how- 
ever, in the application of the powers to regulate con- 
duct, for there the citizen has provided for him in 
addition to the ballot a most effective means of de- 
fence against any tyrannical or unauthorized attempt 
at regulation of conduct by the National Govern- 
ment. A good introduction to a study of the man- 
ner in which this opportunity for defence was assured 
may be found in No. 84 of The Federalist, where 
Hamilton wrote : 


The truth is, after all the declamations we have heard, 
that the Constitution is itself, in every rational sense, and 
to every useful purpose, A Brit or Ricnts. The several 
bills of rights in Great Britain form its Constitution, and 
conversely the constitution of each State is its bill of 
rights. And the proposed Constitution, if adopted, will 
be the bill of rights of the Union. Is it one object of a 
bill of rights to declare and specify the political privileges 
of the citizens in the structure and administration of the 
government? This is done in the most ample and pre- 
cise manner in the plan of the convention ; comprehend- 
ing various precautions for the public security, which are 
not to be found in any of the State constitutions. Is an- 
other object of a bill of rights to define certain immunities 
and modes of proceeding, which are relative to personal 
and private concerns? ‘This we have seen has also been 
attended to, in a variety of cases, in the same plan. Ad- 
verting therefore to the substantial meaning of a bill of 
rights, it is absurd to allege that it is not to be found in 
the work of the convention. 
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The attention must now be directed towards the 
manner in which the constitution creates these im- 
munities of citizens ; but first two definitions of terms 
must be given. A power is an ability to control an- 
other person’s conduct. An immunity is one person’s 
freedom from control by another. 

When the conduct of citizens is subject to control 
by two sovereigns the confusion will be unbcarable 
unless the power of each is clearly defined with re- 
spect to certain classes of conduct to which the other 
is carefully and accurately prevented from applying 
its power. This is the real reason for acceptance in 
our constitutional law of the principle that a power 
of the second class given to Congress is exclusively 
given and, whether being used or not, may not be~ 
exercised in any part bya State. 

Essential to certainty in the application of the con- 
stitution are these propositions : that when a class of 
conduct is made subject to the power of the National 
Government the citizen is thereby given an immunity 
against a State’s regulation of conduct of that kind ; 
and that when a class of conduct is among those not 
assigned to the power of the National Government, 
which means that it remains with the States, then the 
citizen has an immunity against regulation of such 
conduct by Congress. 

Immunities are also created by the constitution m 
another manner, which is by the imposition of limita- 
tions upon the respective powers of the National 
Government and the States. Instances of the one are 
to be found in Section Nine of Article One, which 
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contains such limitations as the one prohibiting the 
imposition of a tax on articles exported from any 
State. In the next section are to be found instances 
of immunities created against the States, as in the 
provision that no State shall “make any thing but 
gold and silver coin a tender in payment of debts,” 

Thus the constitution creates immunities in four 
ways, as follows : 


“1. An immunity against control of conduct by a State 
is created by a grant of power over that kind of conduct 
to the National Government. 

2. Immunities against contro! of conduct by a State 
are created by specific limitations upon the powers of the 
States to control conduct of certain classes, 

3. An immunity against control of conduct by the 
National Government is created by omission from the 


constitution of any grant of power over conduct of the 
particular class, 

4. Immunities against control of conduct by the Na- 
tional Government are created by specific limitations 
upon its powers to control conduct of certain classes, 


These immunities should have been recognized as 
the very foundation of our constitutional system. 
They have been given little recognition, however, 
and in some important cases the Supreme Court has 
permitted them to be violated, and almost destroyed, 
sometimes by the States and at other times by the Na- 
tional Government. The relation of these immuni- 
ties to the judicial power and to national powers in 
gencral must be considered first, and the discussion of 

v cases in which they have been violated must be post- 


poned to the fifth chapter. 


CHAPTER III 
THE JUDICIAL POWER 


The purpose of this chapter is to explain how the 
constitution provides for the preservation of its divi- 
sion of sovercignty and of the immunities that it cre- 
ates for the citizen. 

An ordinary law regulates civil conduct, while an 
organic Jaw, or written constitution of government, 
regulates the conduct of those who govern. A little 
reflection upon these two statements will suffice to 
convince most persons that it is impossible to pre- 
scribe with details what shall be the conduct of those 
who may be put in charge of a government, or to say 
generally what shall be done in the course of govern- 
ment. Some limitations upon the extent to which the 
general purpose of a written constitution may be ac- 
complished thus become apparent at once. It is, 
however, possible to prescribe in general terms the 
dutics of those who govern, but not to say what shall 
be their conduct in particular instances. The practi- 
cal limitation upon the use of a written constitution 
as a means of regulating the conduct of those in 
charge of government is that no more may be done 
than to prescribe how far government may go in reg- 
ulating the conduct of citizens and what part of their 
conduct shall be free from control. The immunities 
thus created cannot be preserved by mere directions 


to the legislative and executive departments of gov- 
a 
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ernment that they shall be observed, but some means 
of protecting them must be given to citizens. 

One peculiar attribute of the judicial power created 
by the constitution is that it made available to the cit- 
izen a means for the preservation and protection of his 
immunities against those in charge of government. 
All governments have had a judicial power of some 
kind. Prior to 1787, however, the judicial power of 
governments had been applied mostly to cases arising 
between citizens only, except when one accused of 
having committed a crime was brought before a court 
by his government. In the latter kind of cases the 
power of government to define a crime could rarely 
be brought into question, that is, there was no provi- 
sion for one accused to make the defence that his gov- 
ernment could not legally declare his act to be a crime. 
Usually the only triable questions were whether the 
act was a crime, and whether the accused had done it. 

Some writers on the English common law and con- 
stitution had expressed the opinion that an Act of Par- 
liament contrary to all reason might be declared void 
by the courts, and there was at least one instance of 
such judicial action in ancient history. The latter 
occurred when the Athenian assembly enacted a law 
that forbade the philosophers to teach in their schools 
and the courts of Athens held the law to be void for 
the reason that it was contrary to the constitution of a 
democracy. On the whole, however, the idea of 
prescribing in a written constitution that citizens 
should have a defined freedom from control by their 
government, and the idea of providing through courts 
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for the protection of that freedom, were new at the 
time. 

Thus the constitution makes the judicial power that 
it established apply to cases of two classes. The cases 
in the first class may be regarded as those of the kind 
that governments had always authorized their courts 
to hear and decide. No question about the applica- 
tion of the power of government to a citizen is in- 
volved in cases of that class, and the constitution does 
not give directions as to what shall be the decision of 
the courts in such cases. It provides for no more 
than the jurisdiction of them. They are the ordinary 
cases in law and equity that arise between citizens, 
civil disputes between government and citizen, such 
as controversies about taxes, and a limited class of 
criminal cases. The power of a court of the United 
States to hear and decide a case in this first class may 
be challenged on the ground that the constitution does 
not give it jurisdiction, but that differs from a chal- 
lenge of the power of government to prescribe that 
the case shall be decided according to its own legisla- 
tive directions. 

It is the second and new class of cases that is impor- 
tant so far as the meaning of the constitution that is 
the subject of inquiry here may be involved. A case 
falls into this class whenever a citizen makes to the 
court a contention that government is seeking to ap- 
ply to him some power denied by the constitution ; 
and the distinguishing feature of this class of cases is 
that the court must learn from the constitution 
whether to uphold the contention or reject it. 
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Since the process used by the courts to preserve 
both immunities and the division of sovereignty some- 
times involves restraining the officials of government 
from action authorized by Jegislation, there arose 
some very erroncous ideas about the extent of the ju- 
dicial power. Although a thorough discussion of 
those crrors would not be a good beginning for an ex- 
position of the nature of the judicial power, attention. 
must be invited to them. 

Many have regarded the Supreme Court as a kind 
of guardian for the National Government with re- 
spect to the invasion of its powers by the States, and 
as a guardian of the powers of the States against Con- 
gress, That view ignores the principle that the con- 
stitution was prepared so that the national power 
would not operate on the States but on the individual 
citizens of the United States ; and it also ignores the 
fact that the States cannot operate on the National 
Government. The court should not be considered as 
an umpire between Nation and the States that are 
members of it, but rather as a kind of protector of the 
citizen against both branches of government. From 
the one view comes the idea that State or citizen may 
restrain the enforcement of legislation by Congress 
for the sole reason that it invades some power reserved 
to the States ; while with the other view comes the 
correct principle that there may be such restraint only 
when a citizen shows in his own case that some pro- 
posed action of government would violate an immu- 
nity given to him by the constitution. 

There has been almost complete neglect of the fact 
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that the constitution gives two kinds of powers to the 
National Government. As the argument proceeds it 
will become clearer that rarely if ever can an immu- 
nity of the citizen be established against a power of 
the first class. In other words, these immunities per- 
tain almost exclusively to the regulation of conduct, 
and that is true with respect to the States also. 

Not only have the gencrally accepted ideas about 
our constitution confused the two classes of powers, 
but little or no consideration has been given to the re- 
lations between the immunities that it guarantees to 
citizens and the judicial power that it established. To 
have marked out these immunities, which make a kind 
of boundary beyond which the constitution calls the 
action of government tyranny, without having pro- 
vided a means for their preservation, would have been 
a useless gesture. We can find no such means, ex- 
cept of either a revolutionary or political nature, out- 
side of the constitution, and although nearly everyone 
would expect to find it there both the manner in 
which it is provided and its extent seem not to have 
been generally understood. Therefore, it seems ad- 
visable to begin the explanation in a manner that may 
be too elementary for many. 

Let us take first one of the immunitics specifically 
created. It will be found in Section Nine of Article 
One in these words : “No tax or duty shall be laid on 
articles exported from any State.” Suppose that an 
Act of Congress requires that such a tax be paid on 
the export of certain articles and that a citizen tries 
to export some of them without paying the tax. If 
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the courts cannot protect him against the imposition 
of the tax, clearly he will be without remedy. As- 
sume that his proper remedy is an injunction against 
the officer of the treasury that seeks to collect the tax, 
and that he brings a suit in a United States District 
Court for the purpose of obtaining the injunction ; 
what part of the constitution authorizes the court to 
issuc the injunction ? Three provisions give the an- 
swer. 


This Constitution, and the laws of the United States 
which shall be made in pursuance thereof, and all treaties 
made, or which shall be made, under the authority of the 
United States, shall be the supreme law of the land... 
Ast. VI. 

The judicial power of the United States shall be vested 
in one Supreme Court, and in such inferior courts as the 
Congress may from time to time ordain and establish. . . 
Art. Ill, Sec. 1. 

The judicial power shall extend to all cases, in law and 
equity, arising under this Constitution, the laws of the 
United States, and treaties made, or which shall be made, 
under their authority . . . Art. TH, Sec. 2. 


In the face of these provisions few, if anyone, 
would deny that the constitution authorizes the court 
to hear and decide a case of the kind above outlined. 
Does the constitution give directions as to how such 
a case shall be decided? One can hardly deny truth 
to the statement made by Justice Holmes in his opin- 
ion in Missouri vs. Holland, which was: “Acts of 
Congress are the supreme law of the land only when 
made in pursuance of the Constitution...” It 
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should be clear that legislation of a kind that is for- 
bidden by the constitution cannot be applied as a law 
to the rights of a citizen. Since the legislation fails, 
the constitution alone remains to give the law to the 
case. 

Now, to illustrate how immunities against the States 
are protected, take a case that may arise under legis- 
lation of a State. The constitution says that no State 
shall pass any law impairing the obligation of con- 
tracts. If a State’s legislation does impair the obliga- 
tion of a contract it clearly violates the supreme law 
of the land, and the citizen whose contractual rights 
are so impaired may present a case that can be taken 
on appeal to the Supreme Court of the United States, 
where the constitution will be applied as the supreme 
law, should the courts of the State refuse to give his 
proper remedy. 

Thus it should be clear that the constitution em- 
powers and directs the courts to protect the immuni- 
ties that it expressly creates, and that it authorizes the 
use of the judicial power, if necessary for the accom- 
plishment of that purpose, in restraining the enforce- 
ment of legislation that violates the constitution, 
From the demonstration that expressly created im- 
munities may be so protected the next step is to show 
chat the same principle applies to the immunities that 
are the result of the division of sovereignty but are 
not defined by the constitution in specific terms, 
There is here a difficulty in the exposition, which 
comes from the fact that the classes of conduct em- 
braced by immunities of that kind have not yet been 
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explained, since on the whole a logical order of pre- 
senting the entire argument seemed to require post- 
poning that to the fifth and sixth chapters. A little 
repetition here will probably be better than prema- 
ture statement of the argument that will be developed 
in those chapters. 

The existence of a national power depends upon its 
having been granted in the constitution. Since all 
powers to control civil conduct resided in the States 
before the constitution was adopted, national legisla- 
tion that involves the use of a power of that kind 
must depend for its validity upon the class of conduct 
to which it applies having been assigned to Congress. 
When an Act of Congress secks to regulate civil con- 
duct of a class that is not assigned to Congress it is not 
in pursuance of the constitution, and, therefore, can- 
not be sustained as “the supreme law of the land.” If 
an Act of Congress cannot be the supreme law it can 
be no law. Consequently, a citizen may assert his 
freedom from control by such an Act of Congress 
whenever the National Government may seek to ap- 
ply it to him, and the courts are authorized and di- 
rected to preserve his immunity by preventing the en- 
forcement of the legislation against him. 

Although the principle has not been recognized and 
has been repeatedly violated, it should be clear that 
the assignment of a class of conduct to the control of 
Congress guarantees to the citizen freedom from the 
control of such conduct by a State. This principle 
should apply whether Congress has enacted legislation 
to regulate conduct of the kind or by inaction has 
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indicated its judgment that the particular conduct 
should be free from regulation. A demonstration that 
this principle is correct will be found in Chapter Five ; 
but, assuming here that an immunity is so created, it 
is clear that its protection against the States may be 
had in the same manner as that provided for other im- 
munities. Any legislation of a State that violates 
such an immunity is clearly contrary to the supreme 
law. 

Other than political action, the only means that the 
citizen has for the preservation of the constitutional 
division of sovereignty is the aid of the courts in 
maintaining these immunitics. Since the constitution 
docs not provide for either the restraint of the States 
by the National Government or the restraint of the 
latter by the States, but the powers of both operate 
on the individual citizen, it becomes his burden to 
protect an immunity against invasion by either gov- 
ernment. A legislative attempt to regulate conduct 
always involves the application of a penalty to those 
who refuse to comply, and there will be some who 
will object to almost any kind of new regulation. 
Thus the theory of the constitution is that citizens 
will always seek to preserve any immunity that may 
seem to be invaded by legislation, either State or Na- 
tional, and that this ever recurring struggle for the 
law will also preserve the division of sovereignty 
when accompanied by the performance of their duty 
by the courts. 

It is, however, of equal importance to demonstrate 
that the judicial power to restrain the enforcement of 


76 THE PROBLEM OF THE CONSTITUTION 


Acts of Congress does not go beyond the preservation 
of immunities. We may begin with a generally ac- 
cepted principle of constitutional law ; that a party 
to a case before a court may not resist the application 
of a statute to him for the reason that should the stat- 
ute be applied to some other person, or to a different 
set of facts, the statute would be unconstitutional. 
To enable a court to declare a statute void on account 
of its violation of the constitution, the one who seeks 
such a decision must show that the facts involved in 
his case are such that the application of the particular 
statute to those facts is forbidden. For application 
to facts that could be involved in some other case the 
statute may be clearly unconstitutional, but that other 
case may not arise, and thus such a defective statute 
might be enforced for years. 

Therefore, so far as there may be involved cases in 
which citizens in their personal, or private, capacities 
seek to have Acts of Congress declared unconstitu- 
tional the fundamental principle is this: the citizen 
must show that the Act invades an immunity given 
to him by the constitution, and that to apply the Act 
in his case would violate that immunity. 

That the prevailing conception of the nature of the 
judicial power, so far as it relates to the holding of 
Acts of Congress to be void, has been erroneous may 
be illustrated by brief consideration of the case, 
United States vs. Butler, in which the Agricultural 
Adjustment Act was declared to be unconstitutional. 
The Act sought to regulate agriculture by authoriz- 
ing the Secretary of Agriculture to make contracts 
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with farmers who, in return for payments from the 
national treasury, would agree to do or not to do cer- 
tain acts in the course of operating their farms. To 
obtain the money necessary for the payments the Act 
levied a tax upon processors of certain products of 
farms, the production of which the Act was intended 
to control. The processors resisted payment with 
the contention that the Act was unconstitutional in 
that: Congress had no power to control agriculture ; 
that the Act invaded the reserved powers of the 
States ; and that it took money from one group of 
citizens to give it to another. 

There was no immunity in the processors that was 
infringed upon by this legislation. All admitted that 
Congress had the power to levy the tax upon the 
processors, and the Supreme Court said in its opinion 
that the tax, when considered alone, was valid. The 
Court, however, made no inquiry into the existence of 
an immunity in the processors or its invasion, but 
went beyond its constitutional duty of protecting im- 
munities and acted as a political guardian of the 
“rights of the States.” When the Court failed to find 
an invaded immunity in those who were resisting en- 
forcement of the Act, the judicial power to declare 
Acts of Congress void was at an end, and the remain- 
der of its opinion became a disastrous excursion into 
politics. 

Of course, the Agricultural Adjustment Act could 
have presented other questions for decision by the 
Court. There is an immunity in those engaged in 
agriculture against regulation of that part of their 
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conduct by Congress, but there was no one engaged 
in agriculture before the Court, and no demand for 
the protection of such an immunity by anyone who 
had it, In effect, the Court permitted the processors 
to assert the immunity of those engaged in agricul- 
ture, as shown by the following from the opinion : 


From the accepted doctrine that the United States is a 
government of delegated powers, it follows that those 
not expressly granted, or reasonably to be implied from 
such as are conferred, are reserved to the states or to the 
people. To forestall any suggestion to the contrary, the 
Tenth Amendment was adopted. ‘The same proposition, 
otherwise stated, is that powers not granted are prohibited. 
None to regulate agricultural production is given, and 
therefore legislation by Congress for that purpose is for- 
bidden. 

It is an established principle that the attainment of a 
prohibited end may not be accomplished under the pre- 
text of the exertion of powers which are granted, 


The only question of law involved in the case was 
whether the processors were immune from the tax 
levied upon them. Whether Congress could, or 
rather should, collect moncy from one class of citi- 
zens to spend for the benefit of another class, was a 
question of politics. When the Court assumes the 
duty of forbidding the spending of money for any pur- 
pose it usurps a political power not conferred upon it 
by the constitution. The fact that the tax, properly 
levied, and the improper diversion of funds from the 
national treasury were both provided for in the same 
Act could make no difference. Understand the fun- 
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damental principle, that the judicial power may be 
used to restrain the enforcement of legislation only 
when there is invasion of an immunity in the one who 
seeks such a decision, and then it becomes clear that 
the courts are not political guardians of anything, be 
it the national treasury, the powers of the States, or 
national powers. 

That the judicial power was not intended to be 
used in a co-ordinate political department of govern- 
ment is shown by the action of the convention in 
voting four times to reject a proposal that a part of the 
power to veto Acts of Congress should be given to 
the Supreme Court. This proposal came from Ran- 
dolph’s eighth resolution, which was as follows : 


Resd. that the executive and a convenient number of 
the National Judiciary, ought to compose a council of 
revision with authority to examine every act of the Na- 
tional Legislature before it shall operate, and every act of 
a particular Legislature before a Negative thereon shall 
be final; and that the dissent of the said Council shall 
amount to a rejection, unless the Act of the National 
Legislature be again passed, or that of a particular Legis- 
lature be again negatived by —— of the members of each 
branch. 


Some of the arguments, made by the members of 
the convention in discussing this attempt to give to 
the judiciary a veto on legislation, are instructive. 
James Wilson, who was in favor of the proposal, 
made a very significant one : 


It had been said that the judges as expositors of the laws 
would have an opportunity of defending their constitu- 
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tional rights. There was weight in this objection, but 
this power of the judges did not go far enough. Laws 
may be unjust, may be unwise, may be dangerous, may 
be destructive ; and yet may not be so unconstitutional as 
to justify the judges in refusing to give them effect. 


The view that prevailed was that such a mixture of 
legislative and judicial powers would be an improper 
one, since “the power of making laws ought to be 
kept distinct from that of expounding the laws.” An- 
other significant comment was that “the judges ought 
never to give their opinion on a law till it comes be- 
fore them.” In other words, the attitude was that 
the courts should be confined to the decision of ques- 
tions of law arising in actual cases. 

Some have argued that this action of the conven- 
tion proves that the intention was to deny to the 
courts the power to hold Acts of Congress void. Un- 
doubtedly the convention’s rejection of this proposal 
must be taken as denying to the courts a general 
power to declare legislation unconstitutional : for a 
general power to do so, with no invasion of a citizen’s 
immunity a prerequisite for its exercise, would be a 
political, and not a judicial, power. On the other 
hand, the text of the constitution leaves no doubt that 
the courts were expected to restrain the enforcement 
of legislation whenever it invades an immunity given 
to citizens. 

We have neglected two fundamental principles : 
that courts are for the purpose of deciding questions 
of law only ; and that courts are supposed to decide 
such a question only when the decision of a case be- 
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fore the court depends upon the answer. The proces- 
sors, in the case that arose out of the Agricultural Ad- 
justment Act, should not have been permitted to win 
their case with no showing of a violated immunity of 
their own, but with an argument that the Act de- 
stroyed an immunity of farmers. 

After the decision in the case that arose out of the 
Agricultural Adjustment Act the Supreme Court 
gave some recognition to the principles discussed in 
the preceding pages in the case of Alabama Power Co. 
vs. Ickes. The power company sought to restrain 
the National Government from lending money to 
municipalities for the purpose of constructing plants 
for the generation of electricity that would compete 
with it. This test was applied by the Court: “The 
only pertinent inquiry then is what enforceable legal 
right of petitioner did the alleged wrongful agree- 
ments [to lend the money] invade or threaten ?” 
The court said that the principle established is that 
“the courts have no power to consider in isolation and 
annul an Act of Congress on the ground that it is un- 
constitutional,” and that the question of the constitu- 
tionality of legislation may be considered “only when 
the justification for some direct injury suffered or 
threatened, presenting a justiciable issue, is made to 
rest upon such” legislation. 

The creation of constitutional immunities for citi- 
zens, and assigning to the courts the duty of protect- 
ing them against government, brought out clearly for 
the first time a new kind of question of law, and also 
began a tendency to confuse law with politics. Two 
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of the branches of our government, the Legislative 
and the Executive, were clearly political, and were 
expected to be responsive to public opinion. The 
courts, however, were not expected to be cither polit- 
ical or responsive to public opinion. No one not 
learned in the law is entitled to demand that his opin- 
ion on a pure question of law be given consideration 
other than that earned for it by an excellence of the 
reasons upon which it is based. That is not true of 
a question of politics. It must, therefore, be taken 
into consideration that the constitution established a 
government, which in two parts was supposed to be 
popular, and in a third part was not expected to be 
responsive to the will of the people. ~The preserva- 
tion of the distinction between the judicial task and 
the political one became of vital importange for the 
success of constitutional government. Lo declare 
what the law is at any given moment is the function 
of the judiciary, but to declare what it shall be hence- 
forth is the function of the legislative and political 
representatives of the people. One of the necessary 
attributes of law is certainty to a reasonable degree, 
and that cannot exist if the popular will is allowed to 
exert pressure on the judge who must decide what the 
law was at the time a given set of facts arose. / 

It was entirely proper to make the judicial power 
independent, and of a nature entirely different from, 
in fact contradictory to, that of the other two depart- 
ments of government, when its sole duty was to de- 
cide questions of law ; but the arrangement became 
an unworkable one the minute the judicial power was 
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permitted to decide a question of politics. There 
may be differences of opinion as to whether the as- 
signment to the courts of the duty of determining 
when an immunity exists, and whether it is invaded 
by legislation, confuses questions of law with those of 
politics, but it seems that as the constitution came 
from the convention the limit in this respect had not 
been passed. Ao ascertain the legal effect of the 
words used in the constitution, so far as they may cre- 
ate or deny an immunity, and then to decide whether 
certain acts of executive officials of the government, 
directed by legislation, would destroy that immunity, 
seems to be well within the province of an independ- 
ent judicial power. On the other hand, the assign- 
ment to a court of the duty of deciding a question of 
politics is a perversion of its nature and, in a govern- 
ment immediately responsive to popular will, incom- 
patible with the cxistence of an independent judi- 
ciary. 

The amendments to the constitution, according to 
the effect given to them, whether correctly or incor- 
rectly given, immediately brought about confusion 
between law and politics. In particular, the fifth, 
tenth, and fourteenth amendments have misled the 
courts into attempting to decide questions of politics. 
For the purpose of trying to expose further the errors 
in some conceptions of the nature of the judicial 
power created by the constitution, it is necessary 
to give attention to the fifth, tenth, and fourteenth 
amendments. 

Those who preparcd the first ten amendments did 
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not recognize the immunities against control by gov- 
ernment that the constitution had created. The one 
man who did know what it was all about gave an un- 
heeded warning in No. 84 of The Federalist : 


I go further and affirm that bills of rights, in the sense 
and to the extent in which they are contended for, are not 
only unnecessary in the proposed Constitution, but would 
even be dangerous. They would contain various excep- 
tions to powers not granted ; and, on this very account, 
would afford a colourable pretext to claim more than 
were granted. For why declare that things shall not be 
done which there is no power to do ? 


The inferiority of the amendments to the original 
constitution is well illustrated by the number of im- 
munities already in existence that they purported to 
create. What power had Congress without the first 
amendment to establish a religion, so far as compel- 
ling adherence to it might have been involved, to 
abridge the freedom of the press, or to prevent “the 
people peaceably to assemble” ? What power had 
it to infringe the right of the people to keep and bear 
arms ? 

Since the tenth amendment began to have its effect 
in creating erroneous conceptions of the meaning of 
the constitution, and in obscuring, so far as constitu- 
tional law was involved, the distinction between ques- 
tions of law and questions of politics, before the fifth 
amendment attracted the attention necessary to per- 
mit it to have effect of that kind, the tenth will be 
considered first. To exaggerate its importance as a 
source of errors would be as difficult as it would be to 
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ascribe any meaning to it other than one of emphasis. 
It is one of those superfluous provisions that are fre- 
quently inserted in documents by draughtsmen who 
have too much caution and little faith in their own 
knowledge ; and no other kind of provisions can be 
so productive of errors. All powers not granted to 
the National Government by the constitution, except 
as it denied or imposed limitations upon them, re- 
mained where the convention found them —in the 
people of the several States: there was no need for an 
additional reservation of any power. The inferiority 
of the thought that went into the preparation of this 
amendment is shown by its saying that all powers not 
granted are reserved to the States or to the people. 
May a power reserved to the States be divested or al- 
tered by the people of any one State without an 
amendment to the national constitution? By saying 
that powers not granted were reserved “to the States 
respectively, or to the people” those who prepared 
the amendment showed that they did not know where 
the constitution had left the ungranted powers, and 
also that they had no comprehension of the constitu- 
tional division of sovereignty. To say that any power 
was reserved to the States was a serious error; for 
what the convention had done was to take certain 
powers from the people of each State, to deny certain 
other powers to them, to impose limitations upon 
others, and to leave the remainder, not with the States 
as governments, but with the people of each State. 
Had the constitution reserved any power to a State 
as a government there would have arisen a grave ques- 
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tion as to whether the people of a State could alter 
their local constitution so far as that reserved power 
might have been involved. Of course, no such absurd 
result was contemplated by either convention or Con- 
gress, but the one understood and the other did not. 

The purpose here is not, however, to criticize the 
tenth amendment, but to show how misconceptions 
of the national judicial power came from it. One of 
those misconceptions was the idea that it made the 
Supreme Court a guardian of the reserved powers of 
the States. Since the constitution said that some 
powers should be reserved to the States the natural 
conclusion to be drawn in politics was that the Su- 
preme Court was given the duty of maintaining the 
reservation in favor of the States as well as that of 
determining what powers were reserved. One con- 
sequence of this attitude was that the court came to 
be regarded as an official interpreter of the constitu- 
tion that should be followed by both Congress and 
President in their action under powers of the first 
class as well as in action under powers of the second 
class. The distinction between the two classes of 
powers was completely ignored, and the fact that 
certain immunities were guaranteed to citizens went 
without consideration. 

Probably the most serious error that went into our 
constitutional law as a result of the tenth amendment 
was the idea that Congress was bound by the Supreme 
Court’s interpretation of the constitution in legislat- 
ing to provide for the exercise of a power of the first 
class. The fact that a case for decision by the court 
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could hardly arise out of such legislation was over- 
looked. Internal improvements were denounced as 
unconstitutional, and when the Bank established by 
Congress was attacked on the same theory John Mar- 
shall solemnly considered whether a State could levy 
a fine on an employee of an institution created by 
Congress for the performance of his duty, although 
the Bank was not accused of trespassing upon an im- 
munity of any citizen. Entirely overlooked were the 
principles that the Bank as an institution established 
by the National Government could not be attacked 
by a State, and that the only way in which the court 
could pass upon the constitutionality of the Act that 
established the Bank was in deciding a case presented 
by a citizen with the contention that Congress had 
authorized the Bank to violate some immunity given 
to him by the constitution and that the Bank would 
do so unless restrained by the court. 

The result of the error in the conception of the 
Supreme Court as an instrument of government that 
could restrain the action of the legislative and execu- 
tive departments when cither should make an unau- 
thorized use of a power that was not being applied 
to the regulation of the conduct of citizens, was that 
the way was opened for the court to begin to decide 
questions of politics. When the adoption of the 
fourteenth amendment brought into prominence the 
phrase “duc process of law” the tendency of the court 
to decide questions of politics was given greater im- 
petus. Although that phrase had been in the fifth 
amendment for more than three quarters of a century, 
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it had attracted little attention. The use of the words 
“due process of law” in the fifth amendment must 
be considered first with reference to the quality of the 
draughtsmanship, and then with reference to their ap- 
plication. That part of the amendment in which the 
words are used is here put in italics : 


No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a grand jury, except in cases arising in the 
Jand or naval forces, or in the militia, when in actual 
service in time of war or public danger ; nor shall any 
person be subject for the same offence to be twice put in 
jeopardy of life and limb ; nor shall be compelled in any 
criminal case to be a witness against himself, nor be de- 
prived of life, liberty, or property, without due process 
of law ; nor shall private property be taken for public use 
without just compensation. 


In England the phrase had been considered to be 
synonymous with “law of the land,” one that bad 
been used in Magna Carta and for centuries with refer- 
ence to efforts to protect the liberty of subjects against 
abuses of the King’s executive power. Clearly there 
was no need for this part of the amendment so far as 
it might apply to the executive power in this country 
where the obedience of the President to the laws that 
might be enacted by Congress was without question. 

What need was there to apply that part of the 
amendment to Congress? Had there been recogni- 
tion of the fact that the only important part of a citi- 
zen’s ordinary conduct that is not immune to control 
by Congress is that in commerce, there would have 
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been little appearance of a need for that part of the 
amendment. So far as any power of the first class 
might have been involved, the other provisions in the 
amendment were ample for the protection of the citi- 
zen ; in fact, that was provided for in the last clause — 
“nor shall private property be taken for public use 
without just compensation.” 

The inferiority of the draughtsmanship that went 
into the amendment is indicated by the application to 
the legislative power of a phrase that had acquired 
its meaning from centuries of application to the execu- 
tive power only. In his History of the English Com- 
mon Law, Holdsworth says that in England before 
our revolution “due process of law was interpreted 
by the House of Commons to mean due process of 
the common law.” Parliament itself in making a law 
could not violate due process of law. From this view 
an argument might be made that the clause that con- 
tains the words “due process of law” does not apply 
to Congress, but probably such 2 contention could 
not be sustained. If not sustainable, however, the 
facts that suggest the argument prove the inferiority 
of the work in the preparation of the fifth amendment, 
as well as that of all the first ten amendments. The 
convention had divided the National Government 
into three departments, and had carefully indicated 
the department to which the respective provisions of 
the constitution should apply. In the preparation of 
the amendments, however, such care was lacking, ex- 
cept possibly in the first, sixth, seventh and eighth. 
They were indiscriminately thrown together so that 
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there is no clear indication as to whether most of them 
apply to one department or to all. 

Such inferior revision of the constitution, with a 
strictly correct attitude by the Supreme Court, would 
necessarily have spread some confusion about ques- 
tions of law as distinguished from questions of politics. 
The inquiry must now be directed to determining 
how much confusion the court itself added. This 
should begin with consideration of the application of 
the clause that contains the words “due process of 
law.” The court could have maintained an attitude 
less affected by politics had it refused to apply the 
phrase to legislation, leaving it to apply to procedure 
in the courts and to arbitrary executive action. Such 
an attitude would not have been without justification, 
and had the court refrained from expressing an opinion 
as to whether the phrase applics to Congress until after 
the adoption of the fourteenth amendment the reasons 
for taking that attitude would have been clearer. The 
question was not really presented prior to the time 
when the fourteenth amendment went into effect, 
but in 1855 the opinion in Murray vs. Hoboken Land 
Co, unnecessarily included a statement that the clause 
applies to Congress. Since the court decided that the 
process that was prescribed by Congress and involved 
in the case was “due process of law” according to any 
test that might be required under the constitution, 
there was no necessity for saying that the phrase ap- 
plied to Congress. The opinion seems to have had 
some effect as a precedent when the time came to de- 
termine judicially the meaning of the similar phrase in 
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the fourteenth amendment. There the provision is : 
“nor shall any State deprive any person of life, liberty, 
or property, without due process of law.” It must 
be admitted that there probably was an intention to 
apply this part of the fourteenth amendment to legisla- 
tion, and that the context gives some indication that 
the purpose was accomplished. 

Acceptance by the court of the view that the pro- 
vision in the fifth amendment applies to any kind of 
legislation by Congress and that the one in the four- 
tcenth applies to any kind of legislation in a State made 
the decision of questions of politics by the court in- 
evitable. That unfortunate result could have been 
made less extensive, however, by confining the ap- 
plication of both provisions to legislation that affects 
procedure only. The effect of such a narrower in- 
terpretation should have been that the test for the va- 
lidity of substantive provisions of legislation is whether 
an immunity is violated, and the test of due process 
whether a fair trial is provided for. At first the court 
seemed disposed to take this more restricted view of 
the application of the provision in the fourteenth 
amendment, but later the trend was reversed and the 
court began to decide questions of politics that were 
presented with reference to both amendments. Per- 
haps there should be a statement and explanation of 
the reasons for saying that many of the cases decided 
under the fifth and fourteenth amendments have pre- 
sented questions of politics and not questions of law. 

Whether there should be a law to prescribe the 
number of hours that employees in bakeries may be 
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required to work is certainly not a question of law ; 
and whether there is a reasonable basis for such legisla- 
tion is not a question of law. Both questions are for 
legislators and not for judges. The latter question 
is the one decided in the case of Lochner vs. New 
York where in the opinion it was said : 


There is, in our judgment, no reasonable foundation 
for holding this to be necessary or appropriate as a health 
law to safeguard the public health or the health of the 
individuals who are following the trade of baker. 


In that case the State’s statute was held invalid, but 
in Nebbia vs. New York the State’s prescribing the 
price for milk was upheld, and in the opinion was this 
remarkable statement : 


. . . the function of the courts in the application of the 
fifth and fourtcenth amendments is to determine in each 
case whether circumstances vindicate the challenged regu- 
lation as a reasonable exercise of governmental authority 
or condemn it as arbitrary and discriminatory. 


A mild expression of the astonishment of a learned 
foreign lawyer at finding a court that undertakes to 
decide such questions is given by Sir Maurice Amos 
in his Lectures on the American Constitution : 


And at this point let me digress for a moment to remark 
that the fact that the Supreme Court undertakes, under 
the Due Process Clause, to adjudicate upon the reason- 
ableness of State and Federal legislation, must necessarily 
lead it, in many cases, to examine the conditions with 
which the legislature was confronted, and the merits of 
the policy which it had thought fit to adopt. The ortho- 
dox doctrine is that the Court will not ask more than to 
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be satisfied that, in view of the social or economic problem 
to be dealt with, the policy adopted was a plausible one , 
but as in the case of the analogous question with which we 
are familiar, the question whether there was evidence upon 
which the jury could return the verdict they did, it is 
perhaps not always easy for the Court to distinguish be- 
tween a plausible policy, and a policy of which the Court 
approves. But the fact remains that in the last thirty 
years the Supreme Court has been ready to entertain 
evidence on an extensive scale of the social justification 
of laws attacked before it. 


Nothing more should be required to prove that the 
tenth, fifth, and fourteenth amendments cither misled 
the Supreme Court into deciding questions of politics 
or compelled it to do so. It seems that a knowledge 
of history should have had more preventive effect 
with cither a sufficient number of statesmen or with 
justices of the court ; that the one group should have 
hesitated to confer a power that the history of powers 
of the kind indicated would come to be regarded as 
an oligarchical veto, and that the other should have 
accepted the power only with such qualifications as 
would have prevented that effect. Perhaps any part 
of that was too much to have been expected from the 
politicians that put the fourteenth amendment into 
the constitution, but the group that prepared the fifth 
amendment, which was assisted, if not led, by Jeffer- 
son and Madison, might have been expected to do 
better. 

An instructive parallel could have been drawn from 
the history of the veto of the Roman tribunes. When 
Tiberius Gracchus, trying to procure the enactment 
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of his agrarian law, was confronted with the veto of 
Octavius the tribune, which according to the Roman 
Constitution was sufficient to prevent enactment of the 
law, he made a speech, in which he said, in substance, 
to Octavius: Withdraw your veto, or be removed 
from your office ; although the constitution does pro- 
tect you, my oratory will persuade the people to over- 
ride it. Octavius adhered to his veto, was removed 
from office, and as he walked away from the place of 
assembly the constitution of the Roman Republic 
went with him never to return. A century of almost 
uninterrupted civil war followed, and then the im- 
perial dictatorship of Augustus. 

In No. 78 of The Federalist, Hamilton used a quota- 
tion from Montesquieu to say: 


/For I agree that “there is no liberty, if the power ot 
judging be not separated from the legislative and execu- 
tive powers.” ; 
J 
The preservation of that separation, under our con- 
stitution, depended upon observance of the distinction 
between the use of the judicial power to decide ques- 
tions of law and its use to decide questions of politics, 
When confined to the former, its proper function, the 
judicial power appears to the people as one not likely 
to have serious effect upon them so long as they are 
careful in their business and proper in their conduct, 
and as one that demands for its use a special learning 
and skill that may be found only in men who are not 
of the populace. Then the holders of the judicial 
power are regarded with veneration and affection. 
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When that power is extended, however, to include 
the decision of questions of politics the holders of the 
judicial power become, in the eyes of the people, an 
oligarchy, with a political veto, that has no place in 
cither republic or democracy ; and then the people 
cannot distinguish between the use of the power that 
is proper and the use that is improper. First they be- 
come provoked into agitation against some decision 
that is of a political question, and when that is followed 
by a decision that is strictly confined to a question of 
law, but one that should be decided for the unpopular 
side, the undiscriminating fury of the populace is 
turned upon the pure judicial power as well as the 
political veto. 

According to the conception of duc process of law 
that became prevalent in this country, a court that 
held an act of legislation to be in conflict with either 
the fifth or the fourteenth amendment was regarded 
as saying no more and no less than that the act was not 
fair to all. The average man felt that he could decide 
whether legislation was fair as well as a court, and 
when in the majority insisted that his answer be the 
one given. A great part of the strength in the recent 
attack on the Supreme Court came from popular dis- 
satisfaction with some of its decisions that were made 
either by applying the test of due process of law, or 
by acting as a political guardian of “the rights of the 
States” ; there were not enough unpopular decisions 
on real questions of law to have provoked sufficient 
hostility to the court to have tempted any politician 
to attack it. Once aroused, however, the popular 
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will went on to demand that questions of law as well 
as questions of politics be decided according to its 
dictates. 

Since the prevailing conception of due process of 
law necessarily changes from one generation to an- 
other, the courts must either reconcile their decisions 
with such changes or be accused of blocking progress. 
In the ensuing contest among the judges all their views 
of economics, sociology, and faith or disbelief in regu- 
latory legislation, become involved ; and there the 
effect of such views demanded by human nature is 
at the maximum, but they have only their minimum 
effect when the judges are confined to the decision of 
pure questions of law. Definitions in law change 
only slightly from generation to generation, and those 
definitions come very near to being all the concep- 
tions that are necessary for use in determining whether 
an immunity is created by the constitution, and if so 
whether it is invaded by legislation. ‘Those who 
argue that the constitution should not be treated as 
one of dead letters have reason on their side when it 
is applied to questions of politics. Their argument 
is not good, however, when questions of law are in- 
volved ; for to accept it then would be to establish 
the judges not only as makers of laws but as revisers 
of the constitution. 

The view of the judicial power that is presented in 
this chapter, so far as it applies to the constitutionality 
of legislation, may be summarized as follows : 

1. The constitution authorizes the courts to re- 
strain the enforcement of either an Act of Congress 
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or one of a State’s legislature whenever a party to a 
case before a court shows that enforcement of the Act 
would invade some freedom from government's con- 
trol of his conduct that is guaranteed to him by the 
constitution. 

2. As it came from the convention, the constitution 
did not authorize the use of the judicial power to pre- 
vent the accomplishment of purposes expressed in 
legislation, except when necessary, and proper as ex- 
plained above, to protect a citizen’s immunity. 

3. Possibly the fifth and fourteenth amendments 
made proposition number two inapplicable to the re- 
vised constitution ; but if so, their effect ought to be 
confined to laws relating to procedure : that is, they 
ought not to be taken as having conferred the power 
to hold any kind of law to be void except one that 
permits a case to be decided without an opportunity 
for all parties to present their contentions and to have 
afair trial. These amendments have been interpreted 
as if they had given to the courts a power to direct that 
there shall be due process of government : they re- 
quire due process of law. 


CHAPTER IV 
NATIONAL POWERS 


The final justification for saying that there are two 
kinds of national legislative powers should follow 
clearly from the explanation of the judicial power 
given in the preceding chapter. Since there is a 
general grant of all powers to act as a government, 
so long as there will be no regulation of civil conduct 
involved, any power in that class is beyond control 
by a court ; and, since there are only particular grants 
of certain strictly defined powers to regulate con- 
duct, the use of a power in that class that is not granted 
can be prevented by a court as the result of a decision 
in a case properly presented for the purpose. 

There is, however, one powcr in the first class, that 
to make treaties, from which may be derived a power 
to regulate conduct. As a consequence of the pe- 
culiar nature of that one transcendent national power, 
the method of presenting the argument in this chapter 
will be to discuss first the power to make treaties ; 
second, that to make war ; third, the power to lay and 
collect taxes ; and fourth the one to provide for the 
common defence and general welfare. As the dis- 
cussion proceeds the power to regulate conduct will 
appear to become less and less until in the discussion 
of the subject of the fourth sub-division here made 


it will appear to have become non-cxistent. 
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In Article Two, Section Two, the constitution con- 
fers the power to make treaties in these words : 


He [the President] shall have power, by and with the 
advice and consent of the Senate, to make treaties, pro- 
vided two thirds of the Senators present concur ; 


One may search the constitution in vain for any 
limitation upon the power to make treaties. It is 
absolute, and from it Congress may derive the au- 
thority to transcend the limitations upon the powers 
to regulate conduct. This statement may be proved 
and illustrated by an actual case, Missouri vs. Holland. 
A treaty was made with Canada by which both parties 
agreed to protect migratory birds while in their re- 
spective territorics, and pursuant to it there was passed 
an Act of Congress to provide for its enforcement. 
Holland was a warden appointed to protect migratory 
birds in Missouri, but the State objected to his activi- 
ties within its borders and sought to restrain him from 
performing his dutics under the Act. Without the 
treaty it was clear that Congress had no power to in- 
terfere with the conduct of citizens of Missouri so 
far as any kind of birds, or other game, might become 
involved: but with the treaty it was equally clear 
that the Act of Congress was a part of the supreme 
law of the land and that the State could not interfere 
with its enforcement. The court so decided, with- 
out dissent, and Justice Holmes wrote the opinion. 

The decision was, however, technically incorrect, 
according to the theory that is presented in this book : 
the reason for the decision ought to have been that 
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the State of Missouri could not maintain a suit in 
equity for the purpose of restraining the enforcement 
of any Act of Congress, constitutional or unconstitu- 
tional ; and the decision ought to have been simply 
that the suit was dismissed. There were only two 
ways in which the validity of the Act passed for en- 
forcement of the treaty could have been properly 
tested. The possibility of one was remote : a citizen 
of the State might have sued to enjoin some threatened 
action of the warden upon the contention that an im- 
munity would be invaded, but the mere fact that the 
warden would have arrested the citizen should he have 
gone hunting for some of the migratory birds would 
not have been sufficient for the proper presentation 
of this contention. An industry founded upon catch- 
ing and dealing in the migratory birds might have 
been able to present a suit properly constituted for 
decision ; but the only practicable and correct method 
of testing the validity of the Act ought to have been 
recognized as the trial of an action founded upon the 
arrest of a citizen caught by the warden in a violation 
of the Act. The result in all such cases, however, 
would have been the same as the actual result of the 
case that was decided by the court: the Act of Con- 
gress was valid as a part of the supreme law of the 
Jand, and no one had an immunity against it. 

Both the decision and the opinion in Missouri vs. 
Holland are typical of the manner in which erroneous 
conceptions of constitutional law have been created : 
the practical result of the case was right ; the decision 
was technically incorrect ; and the opinion was about 
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the answer to a question that was not presented by 
the facts in the case. The controlling fact involved 
in the case was that a State was attempting to protect 
its citizens against the National Government , the 
question of law presented was whether the constitution 
permitted the State to maintain a suit against an officer 
of the National Government for that purpose ; and 
the answer was no. Whether the treaty and the Act 
of Congress that provided for its enforcement were 
authorized by the constitution were not presented as 
questions for decision. 

That the power to make treaties is one upon which 
no limitation may be imposed was perfectly clear to 
the members of the convention in 1787. They re- 
jected every proposal that some qualification, or re- 
striction, be put upon this power. The nature of the 
power to make treaties has, however, not been gen- 
erally understood. We find Jefferson erroneously 
admitting that he violated the constitution in making 
the treaty for the purchase of Louisiana, and more 
recently another President referring to that treaty as 
one not within the terms of the constitution. What 
authority could declare a treaty to be unconstitu- 
tional ? 

The very immunities of citizens against the regula- 
tion of their conduct by government fall before the 
power to make treaties. Their only resource for pro- 
tection against it is in their privilege of choosing the 
proper representatives as custodians of the power. 

This consideration of the nature of a sovereign’s 
act in making a treaty was introduced, not for the 
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purpose of discussing treaties, but to support the 
theory that the powers of our National Government 
that fall into the first class are not and cannot be made 
subject to any legal restraint. The subject of treaties, 
as it is dealt with by the constitution, may be used in 
more direct connection with the support for this 
contention. 

Although the constitution contains no limitation 
upon the kind of treaties that may be made, or upon 
what agreements may be put into a treaty, it does con- 
tain a direction as to how treaties shall be made. The 
direction is clear : a treaty shall be made by the Presi- 
dent, by and with the advice and consent of the 
Senate, “provided two thirds of the Senators present 
concur.” Take the annexation of Texas as an ex- 
ample. Texas had been recognized as an independent 
nation, and the President had attempted to make, but 
had failed to obtain its ratification by the Senate, a 
treaty by which Texas would become a part of 
the United States. Thereupon the President recom- 
mended to Congress that it annex Texas, with its 
consent, by a resolution of both the House and the 
Senate, and Congress proceeded to pass the resolu- 
tion. The reason for this unusual procedure was that, 
instead of concurrence by two thirds of the senators 
present, a majority of both houses could adopt a 
resolution, and those in favor of annexation had a 
majority but could not obtain the consent of two 
thirds of the senators. All that may have been within 
the power of Congress, since the constitution pro- 
vides that “new States may be admitted by the Con- 
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gress into this Union.” On the other hand, Texas 
could give its consent by means of a treaty only, the 
constitution prescribes how a treaty shall be made, 
and no treaty with Texas was made in the manner 
required. 

There was this question :_ did Congress annex Texas 
by a treaty, or merely admit a new State into this 
Union? The question was one that could not have 
been decided by any court. Whatever else may be 
said about the annexation of Texas, all must admit that 
two governments made an agreement and acted as 
sovereigns, and that no court could have restrained 
either. Therefore, to ask whether the treaty was 
made in a manner not authorized by the constitution 
is idle. If so, there was no means by which its being 
fulfilled could have been prevented. 

One who reads an account of the annexation of 
Texas must be impressed with the fact that there is 
no method by which a government can be restrained 
by a written constitution from exercising any part of 
sovereignty so long as it docs not involve a direct 
invasion of an immunity given to citizens. True 
enough, the argument may be made with compelling 
force that there was no intention to confer certain 
powers, and that an official of government who uses 
one of them violates his oath of office. If it be as- 
sumed, however, that such an argument would be 
good, the remedy, if any, would be impeachment, 
which is political, and not legal or judicial action. 

There is this difference between the power to make 
treaties and those in the first class given by Section 
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Eight of Article One: the making of treaties may, 
without limitation, be used as the foundation for a 
law that provides for the positive regulation of con- 
duct ; but that statement cannot be applied to any 
other national power. There arc, however, some 
distinctions between the power to wage war and the 
others given to Congress by Section Eight of Article 
One, and those distinctions must now be given con- 
sideration. 

The relations between the immunities of citizens 
and the power to make war have not received much 
attention in the course of the development of our con- 
stitutional law. Those relations must be considered 
first with reference to the nature of the war power, 
and then with reference to whether they become in- 
volved in a question of constitutional law in time of 
peace or during war. 

There was only this necessity for a particular grant 
of the power to declare war: the exercise of that 
power had generally been assumed to be a function 
of the executive departments of governments, and 
the desire of the convention was to make it a function 
of the legislative instead of the executive. Clearly the 
power to make war was included within the one to 
provide for the national defence, and that is also true 
of the raising of armies and the maintenance of navies. 
Without a specific grant to Congress of the authority 
to make the formal declaration of war, either the 
President would have had it or it would have been un- 
certain in what part of the National Government it 
resided. Therefore, this particular grant must be 
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considered primarily as one that provides for the or- 
ganization of government : its being held by the Na- 
tional Government was a necessary assumption from 
the existence of one. 

That the power to make war cannot be subject to 
judicial control is so clear as to require no supporting 
argument. One who insists upon having a precedent 
for this statement may find it in the Selective Draft 
Cases. Consequently, it cannot be said positively 
that any immunity of citizens is absolutely safe from 
invasion by the National Government in time of war, 
with the exception that the assignment of quarters for 
soldiers in homes must be according to law. 

The relations between the immunities of citizens 
and the power to provide for war in time of peace 
should have been expected to become involved in some 
serious and difficult questions. Not many of those 
questions have been considered in judicial opinions, 
and that scems to be attributable to the general failure 
to understand the nature of the constitutional division 
of sovereignty. Such a question might have been 
presented in the case of Hammer vs. Dagenhart in- 
stead of the one that was there decided, and probably 
as good a way as any for its discussion will be to con- 
vert the facts that were involved in that case into 
a hypothetical case. 

Suppose that the Act of Congress that was involved 
in Hammer vs. Dagenhart had simply forbidden the 
employment of children in factories, instead of for- 
bidding the transportation across a State’s borders of 
goods that had been manufactured in factories where 
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children were employed ; and suppose also that the 
argument for the validity of the Act had been accord- 
ing to the outline in the two paragraphs that follow. 

The facts indicate, indeed prove, that premature 
labor by children, especially in factories, tends to pre- 
vent them from being good soldiers. This may be 
applied to girls as prospective mothers of soldiers as 
well as to boys. The power to raise armies must in- 
clude the power to raise good armies. Consequently, 
as a matter of military necessity, Congress has the 
power to prevent children from working in factories, 
or in other places and kinds of employment that may 
be injurious to their health. 

Another view of the power of Congress to prohibit 
the labor of children may be taken. The power to 
prescribe universal military training must of neces- 
sity be in Congress. The exercise of the whole power 
could easily prevent the employment of children, but 
for that purpose it would not be necessary to use the 
whole, that is, all their time need not be taken up. 
They could simply be put under orders not to engage 
in certain kinds of work. An argument that either 
children or parents would have an immunity against 
being compelled to undergo partial or complete mili- 
tary training would be difficult to sustain. The fact 
that some might consider the remedy worse than the 
evil has no connection with the question here. 

With the case supposed, should the court have sus- 
tained an Act of the kind? There need be no at- 
tempt to give the answer here, although it may be 
said that an Act so prepared would have been nearer 
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to accord with the constitutional division of sover- 
eignty than either of the two that Congress did enact 
for the suppression of labor in factories by children. 
The question is one of the numerous difficulties that 
arise from any attempt to divide sovereignty. 

There could be no more convincing argument for 
the general acceptance of the proposition that sover- 
eignty cannot be divided than the one that may be 
derived from consideration of the kinds of taxes that 
are now collected in the United States. If no man 
can serve two masters, none can sustain the burdens 
that may be imposed by two powers of taxation when 
both are permitted to be applied to the same conduct. 
No other part of the original constitution is so much 
subject to criticism as the provisions that relate to 
taxation. Their only merit seems to be that they are 
not long, 


The Congress shall have Power To lay and collect 
Taxes, Duties, Imposts and Excises, to pay the Debts and 
provide for the common Defence and general Welfare of 
the United States ; but all Duties, Imposts and Excises shall 
be uniform throughout the United States ; 

No Capitation, or other direct, tax shall be laid, unless 
in Proportion to the Census or Enumeration hercin before 
directed to be taken. 

No Tax or Duty shall be laid on Articles exported from 
any State. 

No Preference shall be given by any Regulation of 
Commerce or Revenue to the Ports of one State over 
those of another: nor shall Vessels bound to, or from, 
one State, be obliged to enter, clear, or pay Duties in an- 
other. 
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The purpose here is neither to discuss taxation nor 
to criticize those provisions, but to consider them with 
reference to the division of sovereignty. A few in- 
troductory comments about taxation are necessary, 
however, and they must be somewhat in the nature 
of criticism. 

Since sovereignty was divided in the only possible 
manner, according to a classification of conduct, and 
any tax applies to some kind’ of conduct, the power 
to lay and collect taxes ought to have been divided 
with some reference to the general classification of 
conduct. Conduct of a class that was made immune 
to control by either branch of sovereignty ought to 
have been made also immune to the application of its 
taxation. It is apparent, however, that the provisions 
quoted above permit the application of uniform na- 
tional taxes to conduct of all kinds, except to the 
possession, or ownership, of land and things and the 
exportation of things. The States are also permitted 
to apply their taxes to any kind of conduct except 
importing and exporting, and there is some kind of 
immunity against a State’s taxation of conduct in com- 
merce. What that immunity is, and how far it ex- 
tends, are questions that will be considered in the fifth 
chapter. 

A tax may be defined as the exaction of something 
from citizen or subject by government for its sup- 
port. The ability of a government to collect any 
tax depends upon the maintenance of its sovereignty 
over the land occupied by its people, and the ability 
of the people to pay a tax depends upon their use of 
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the land. “To provide for the common defence” 
means primarily assuring to citizens the continuance 
of their occupation of the land. This unbreakable 
connection between sovereignty and land was ignored 
when the National Government was forbidden to lay 
a tax directly upon land “unless in proportion to the 
census.” The meaning given to this restriction has 
been that the amount of any direct tax paid by the 
people of any State must bear the same proportion to 
the total collection by reason of the tax from all States 
as the population of the particular State bears to the 
population of all the States. This provision has been 
the cause of much confusion about laws relating to 
taxcs, and to it may be attributed both double taxa- 
tion and the sixteenth amendment. 

Many have argued that the power to lay and collect 
taxes includes one to regulate conduct. They ignore, 
however, both the nature of the constitutional division 
of sovereignty and the requirement that all duties, 
imposts, and excises must be uniform throughout the 
United States. 

All grants of authority to regulare conduct are 
particular, but the power to lay taxes is a general one 
from which certain exceptions are made. Therefore, 
if the power to lay taxes is one to regulate conduct 
it applies to all conduct, except that specifically ex- 
cepted. The division of sovereignty would thus be- 
come a nullity, since all that Congress would have to 
do to regulate any kind of conduct would be to pre- 
scribe that all who do not act as Congress directs shall 
pay a tax, but those who do so act will not have ro 
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pay the tax. Under such an application of this power 
no citizen would retain any immunity. 

With such a simple state of facts there are few who 
would try to argue thar the power of taxation could 
be used as one to regulate conduct. As the facts be- 
come more complicated, however, the arguments be- 
come more involved and analysis to reveal their fal- 
lacies more difficult. The confusion about the whole 
subject has becn increased by the action of Congress 
in sometimes laying a prohibitive tax upon conduct 
that might have been simply forbidden. Two cases 
decided by the Supreme Court, Veazie Bank vs. 
Fenno, and McCray vs. United States, although un- 
doubtedly correct decisions, have been used by the 
advocates of extensive national regulation to increase 
the confusion about this subject. 

In the case of Veazie Bank vs. Fenno there was in- 
volved an Act of Congress the purpose of which was 
to prevent the issuance of notes by any bank other 
than a national onc. Clearly Congress had the power 
simply to forbid any bank, except those that it au- 
thorized to do so, to issue notes. Instead of so pre- 
paring the Act, however, a prohibitive penalty in the 
guise of a tax was imposed upon any bank that paid 
out a note issued by one not a national bank. The 
opinion in the case shows that the reason for uphold- 
ing the Act was that Congress had power to forbid 
the issuance of notes by any bank, and could regulate 
their activities in that respect as might be desired. 
Consequently, the opinion in this case cannot be used 
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as an authority for the proposition that the power to 
lay taxes may be used as one to regulate conduct. 

The facts in the case of McCray vs. United States 
are more complicated, and a complete explanation of 
the fact that the same reason also prevents its use as 
an authority for this kind of extension of regulatory 
powers must be postponed to the next chapter. Here 
it will suffice to give a condensed statement of the 
facts and a mere reference to that reason. An Act of 
Congress, designed to aid producers of butter in com- 
petition with producers of oleomargarine, imposed a 
prohibitive tax on the sale of oleomargarine made to 
resemble butter in color. The Supreme Court sus- 
tained the Act, but not for the reason here given. 
According to the theory advanced in the next chapter, 
Congress had the power to prevent the sale of any 
kind of oleomargarine, as well as that artificially made 
to resemble butter. Therefore, Congress could apply 
a prohibitive tax, or penalty. The opinion in this 
case cannot be regarded as a good one, although the 
decision was undoubtedly correct. Should what was 
said in the opinion be followed to its logical conclusion 
the powers of Congress would be unqualifiedly su- 
preme. 

This subject may be illustrated by consideration of 
the tax recently levied by Congress for the purpose 
of compelling corporations to pay out all their earn- 
ings as dividends. This Act was a complicated at- 
tempt to regulate conduct by means of taxation, and 
one that went beyond the power of Congress. It 
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levied a tax upon that part of a corporation’s income 
that was in excess of ten per centum of the “adjusted 
net income,” but those corporations that paid this part 
of their income as dividends were given an exemption 
from the tax. 

Congress has no power to regulate the payment of 
dividends by the ordinary corporation. This tax was 
not levied upon the receipt of money, which would 
have made it a tax on income, but upon the refusal to 
pay money out as dividends. Therefore, it was either 
a direct tax on money held, which it was if the corpo- 
ration retained that part of its income after the close of 
its fiscal year ; or, if a corporation paid the money to 
its creditors before the end of the period during which 
it could be paid as dividends in order to obtain the 
exemption, it was a penalty on the refusal to pay a divi- 
dend. If the tax wasa direct one, then it seems to have 
been void as in conflict with the requirement, in Sec- 
tion Nine, Article One of the constitution, that such a 
tax shall be levied “in proportion to the census.” Let 
such a penalty on the refusal to pay a dividend, dis- 
guised as a tax, be sustained, and then Congress could 
require all citizens to act as it pleases in all affairs. To 
do so it would only be necessary to levy a heavy tax 
upon the incomes of all persons, with an exemption 
to those who would do whatever act might be re- 
quired by Congress. Obviously such legislation is no 
more and no less than a requirement that the particular 
act be done, or a fine, or penalty, paid for refusing to 
do it. When Congress has the power to say that the 
act shall be done, then such legislation is valid. Other- 
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wise, it is not authorized by the constitution. Either 
all conduct, except that specifically excepted by the 
provisions that relate to taxation, may be regulated 
through taxation, or none. 

Perhaps this qualification should be added to what 
is said above : if a particular kind of conduct is prop- 
erly the subject of an excise, then one,uniformly levied 
by Act of Congress may be applied to acts of that 
classification. It seems also that the particular classi- 
fication need not be one over which the power of 
regulation is given by the constitution. 

The requirement that all excises, imposts, and duties 
shall be uniform throughout the United States pre- 
vents discrimination in taxation, and when properly 
observed restrains the use of this power as one to regu- 
Jate conduct. It seems, however, that this restraint 
has been seriously impaired by the decision of the 
Supreme Court in the case of Steward Machine Co. 
vs. Davis, holding that the excise levied upon em- 
ployers by the National Social Security Act is not 
void for lack of uniformity in giving credit for pay- 
ments of similar taxes to the States. Thus, Congress 
has been permitted to compel the States to enact simi- 
lar laws and, in effect, to use the power of taxation 
as one to regulate the conduct of those in charge of 
the governments of the States. When this subject 
is considered with reference to the classification of 
powers and the regulation of conduct it seems that 
this part of the Court’s opinion in the case above re- 
ferred to, for which no convincing reason was given, 
may hardly be defended. However that may be, 
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this decision cannot be taken as establishing the prop- 
osition that the power to lay and collect taxes may 
be used generally as one to regulate conduct. 

Coming now to a more thorough consideration of 
the power “to provide for the common defence and 
general welfare,” it seems that the best method of ap- 
proach is a discussion of Chief Justice Marshall’s 
opinion in Af’Culloch vs. Maryland. The facts were 
these : M’Culloch was the manager of the Baltimore 
branch of the Bank of the United States, which had 
been established by Act of Congress in 1816 ; the 
Legislature of Maryland had imposed a tax upon the 
issue of a note by any bank not incorporated under 
the laws of that State ; M’Culloch had issued such a 
note of the Bank, as authorized by the Act of Con- 
gress, without paying the tax, and a citizen of the 
State had brought an action against him to collect a 
fine, or penalty, onc half of which the Act gave to 
the one who brought the action and the other half to 
the State. The courts of Maryland had given judg- 
ment against M’Culloch, and that was reversed by the 
Supreme Court. 

In the beginning of his opinion Marshall said : 
“The first question made in the cause is, has Congress 
power to incorporate a bank?” After saying that 
the answer to the question was “yes,” he announced 
that “the States have no power, by taxation or other- 
wise, to retard, impede, burden, or in any manner 
control, the operations of the constitutional [aws en- 
acted by Congress to carry into execution the powers 
vested in the general government.” These two pas- 
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sages indicate the points at which the opinion seems 
subject to criticism. 

To demonstrate that “the first question” raised in 
Marshall’s opinion did not need an answer, requires 
that the second passage quoted above be discussed 
first. Let the second proposition, that the States can- 
not impede or control the operation “of the constitu- 
tional Jaws enacted by Congress,” be changed to this 
form: “The States have no power to impede, or in 
any manner control, the operation of any Act of Con- 
gress, whether the Act be constitutional or uncon- 
stitutional.” If the proposition as presented here is 
correct, then it appears immediately that the ques- 
tion whether Congress has power to incorporate a 
bank was neither the first one to be considered in the 
case nor one involved in it in any manner. That the 
proposition as changed, and not in the form given in 
the opinion, presented the only question in the case 
for decision, will now be argued. 

The italics supplied in the following quotation from 
Marshall’s opinion indicate the point of beginning 
the argument : 

To the formation of a league, such as was the con- 
federation, the State sovereignties were certainly compe- 
tent. But when, “in order to form a more perfect union,” 
it was deemed necessary to change this alliance into an 
effective government, possessing great and sovereign 
powers, and acting directly on the people, the necessity of 
referring it to the people, and of deriving its powers di- 
rectly from them, was felt and acknowledged by all. 

The government of the Union, then, (whatever may be 
the influence of this fact on the case,) is emphatically and 
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truly, a government of the people. In form and in sub- 
stance it emanates from them. Its powers are granted by 
them, and are to be exercised directly on them, and for 
their benefit. 


Marshall here gives clear recognition to the fact 
that national laws operate directly upon “the indi- 
vidual citizens of America,” but that is not the ulti- 
mate fact. The convention expressly rejected the 
principle that the National Government would oper- 
ate on the governments of the States in their collec- 
tive capacities, and that was a denial of the power to 
do so. Certainly there is nothing in the constitution 
that indicates that a State has any power to operate, 
directly or indirectly, on the National Government. 
Since the latter is superior and has no power to operate 
on the inferior, it follows inevitably that the converse 
is true, and hence that the States have no power to 
operate on the National Government. M’Culloch, 
in performing a duty under an Act of Congress, was 
an agent, or a part, of the National Government and, 
therefore, had an immunity against any State’s inter- 
ference with his conduct so long as it was directed, 
or authorized, by Congress. 

The nature of the immunity in M’Culloch must be 
clearly understood. Its existence depends upon this 
proposition : that a person performing a duty under 
an Act of Congress cannot be interfered with by the 
government of a State ; but a citizen who shows that 
the one performing such a duty is invading an im- 
munity may have his proper remedy from the courts 
for the protection of that immunity. The constitu- 


NATIONAL POWERS 17 


tionality of the Act of Congress involved has no effect 
upon the existence of the immunity in an agent of the 
National Government against interference by the 
government of a State. To permit such interference 
on the contention that the Act of Congress is uncon- 
stitutional would bring on a conflict between the 
powers of a State and those of the National Govern- 
ment, and one of the purposes of the constitution was 
to prevent any conflict of that kind. As two branches 
of sovereignty in this country operate on each citi- 
zen, and neither of these sovereignties can operate on 
the other, it must follow that neither can enact valid 
legislation for the express purpose of preventing the 
agents of the other from carrying out its legislation. 
In the case of In Re Neagle (1890) the existence of 
an immunity of the same kind that was in M’Culloch 
is clearly shown, although it was neither called an 
immunity nor established according to the reasons 
given here. 

The only purpose of the State’s legislation involved 
in M’Culloch vs. Maryland was to impede, or restrain, 
the operations of the Bank of the United States, which 
was a creature of Congress. Had the court’s decision 
in the case been put upon the reason that the State 
could not by any kind of legislation interfere with 
MCulloch’s performance of his duty under an Act of 
Congress there would have been a good chance of 
preventing much of the confusion that has been writ- 
ten into our constitutional law. The opinion in- 
dicates an assumption that, although there was no 
part of the Act of Congress that established the Bank 
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that invaded any immunity of a citizen, the court had 
the power to deny legal existence to the Bank. Had 
the answer to the first question, as to the existence of 
that power in Congress, been no instead of yes, the 
natural assumption then would have been that a State 
could prevent the Bank from operating within its 
borders by means of an injunction. One good reason 
for not raising the question as to the Bank’s constitu- 
tionality was that the court could not have enforced a 
decision adverse to it without popular approval of the 
decision. 

The next criticism of the opinion in M’Culloch vs. 
Maryland is that the superfluous demonstration of the 
power to establish the Bank, if it had to be made, ought 
to have been a deduction from the provision that au- 
thorizes Congress to provide for the general welfare 
instead of an implication from the existence of the 
national fiscal powers. It seems useless to ask whether 
the clause that gives the power to provide for the 
gencral welfare is a positive grant or an indication of 
what Congress might do with money collected as 
taxes. According to cither view Congress may pro- 
vide for the general welfare, and acceptance of the 
second view would do no more than indicate nar- 
rower limits for the extent of the power. The ob- 
vious limit to what Congress may do for the general 
welfare is that no immunity of a citizen may be in- 
vaded. Since the mere establishment and maintenance 
of an institution cannot invade any immunity created 
by the constitution, the courts are not authorized to 
restrain the operation of any institution established 
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by Congress. Therefore, the fact that the constitu- 
tion docs not say what may be done for the general 
welfare, beyond the acts authorized by the particular 
provisions in Section Eight of Article One, makes no 
difference. If any act of that kind may be done, 
when not particularly authorized, then any other act 
of the same kind may be done. The power to es- 
tablish a department of agriculture cannot be implied 
from one to establish a department of war. Clearly 
the convention did not attempt to specify the kinds 
of institutions that Congress might create for the con- 
venience of government, and if one of any kind may 
be created then all kinds may be. The practical 
answer comes from the fact that the constitution does 
not authorize the prevention of the National Govern- 
ment from operating a grocery store. 

By its failure to recognize the constitutional di- 
vision of the powers of the National Government into 
two classes and by its failure to recognize the principle 
that the threat of an invasion of a citizen’s immunity 
is essential to give to the court the jurisdiction to de- 
clare an Act of Congress void, the opinion in M?Cul- 
loch vs. Maryland gave the impression that the court 
could act as a political guardian of the reserved powers 
of the States as well as those given to the National 
Government. The ultimate effect of this erroneous 
impression can be traced directly to the decision that 
the Agricultural Adjustment Act was invalid, a mis- 
take that allowed political pressure to compel a worse 
one, the decision that the National Labor Relations 
Act is valid. 
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Some of the consequences of injecting the doctrine 
of implied powers into our constitutional law may be 
seen today in discussions of the Act of Congress that 
established the Tennessee Valley Authority. A com- 
mon assumption is that the validity of this Act de- 
pends upon an application of the power to regulate 
commerce. From this it is considered necessary to 
imply the power to promote commerce by the im- 
provement of navigable rivers, and the great dams and 
works really built for the purpose of generating elec- 
tricity are pretended to be for the purpose of improv- 
ing navigation. Then arguments about the restric- 
tions upon the uses to which the electricity generated 
may be put are deduced from all these erroncous as- 
sumptions. The fact that the government has gone 
into the business of generating and selling electricity 
is thus somewhat obscured, and those who would 
prevent this do not understand that to do so they must 
show the invasion of an immunity. The fact chat 
the citizen has no immunity against the National Gov- 
ernment competing with him in business also seems 
not to be understood, although that has occurred re- 
peatedly, as it did with the Bank of the United States, 
the Federal Reserve Banks, and the parcel post. As 
was said by Judge Sibley, in his opinion in Tennessee 
Valley Authority vs. Ashwander, that is a matter of 
legislative discretion that “is reviewable at the ballac 
box rather than in the courts.” 

The most serious consequence of the introduction 
of implied powers comes from the fact that the ap- 
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in the neglect of the distinction between the powers 
of the first class and those of the second. As the 
latter involve the making of laws to regulate conduct, 
it should be clearly recognized without difficulty that 
a power of this class can never be implied. On the 
other hand, it should be equally clear that there is no 
necessity for the implication of any power of the first 
class, since all powers in that class are given in the grant 
of power to provide for the common defence and gen- 
eral welfare. Those who neglect the distinction be- 
tween the two classes of powers take John Marshall’s 
implication of a power in the first class as an authority 
for implying one in the second class, and that was one 
of the errors made in the decision upholding the Na- 
tional Labor Relations Act. 

Although Marshall’s opinion in M’Culloch vs. 
Maryland is generally considered to be his best one, 
a comparison of it with Hamilton’s letter to Washing- 
ton on the constitutionality of the bill to establish the 
Bank of the United States will almost compel anyone 
to come to the conclusion that Hamilton had a much 
clearer comprehension of the subject. In the prepara- 
tion of his opinion Marshall had the benefit of argu- 
ments by William Wirt, Daniel Webster, and Wil- 
liam Pinkney, three great lawyers, and had plenty of 
tame in which to write it. Marshall also had before 
him not only what Hamilton had written on the con- 
stitutionality of the Bank, but what he had written 
about the power to provide for the common defence 
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and general welfare in his Report on Manufactures. 
No better material for the preparation of an opinion 
in the case could have been found than in the follow- 
ing passages from Hamilton’s works, the first being 
from his letter to Washington and the second from 
his Report on Manufactures. 


. a criterion of what is constitutional, and of what is 
not so. This criterion is the end, to which the measure 
relates as a means. If the end be clearly comprehended 
within any of the specified powers, and if the measure 
have an obvious relation to that end, and is not forbidden 
by any particular provision of the Constitution, it may 
safely be deemed to come within the compass of the 
national authority. There is also this further criterion, 
which may materially assist the decision : Does the pro- 
posed measure abridge a pre-existing right of any State or 
of any individual ? If it does not, there is a strong pre- 
sumption in favor of its constitutionality, and slighter re- 
lations to any declared object of the Constitution may be 
permitted to turn the scale. 


These three qualifications excepted, the power to raise 
money is plenary and indefinite, and the objects to which 
it may be appropriated are no less comprehensive than 
the payment of the public debts, and the providing for 
the common defence and general welfare. The terms 
“general welfare” were doubtless intended to signify more 
than was expressed or imported in those which preceded ; 
otherwise, numerous exigencies incident to the affairs of 
a nation would have been left without a provision. The 
phrase is as comprehensive as any that could have been 
used, because it was not fit that the constitutional author- 
ity of the Union to appropriate its revenues should have 
been restricted within narrower limits than the “general 


NATIONAL POWERS 123 


welfare,” and because this necessarily embraces a vast 
variety of particulars, which are susceptible neither of 
specification nor of definition. 

Ic is, therefore, of necessity, left to the discretion of the 
National Legislature to pronounce upon the objects which 
concern the general welfare, and for which, under that 
description, an appropriation of money is requisite and 
proper. And there seems to be no room for a doubt that 
whatever concerns the general interests of learning, of 
agriculture, of manufactures, and of commerce, are within 
the sphere of the national councils, as far as regards an 
application of money. 


‘Hamilton’s papers were political arguments in 
which he could make only incidental use of his cor- 
rect comprehension of the meaning of the constitu- 
tion in law. He had to persuade the President not 
only that the Bank could survive an attack before the 
Supreme Court, but that he would not, by signing the 
bill, go contrary to the political meaning of the con- 
stitution and thus, in the view of some, violate his oath 
of office. In the Report on Manufactures also he 
had to make concessions to politics, such as by adding 
the qualification to the passage above quoted that the 
purpose must be national in scope and not local only. 
The reference to the States, in the first of these quota- 
tions, seems to have been the same kind of concession. 

Both passages, however, give to the jurist these clear 
suggestions : inquire into the invasion of a citizen’s 
immunity in testing the constitutionality of any Act 
of Congress ; do not make the mistake of treating all 
national powers alike, for the one to provide for the 
common defence and general welfare is different from 
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the others, and does not pertain to the regulation of 
conduct. Anyone who studies the subject impartially 
will probably come to the conclusion that Hamilton 
gave indications about how to lay the foundations for 
a system of constitutional law far better than that built 
upon Marshall’s work. 

A question that may be asked is: why did Hamil- 
ton do no more than give intimations of his concep- 
tion of the meaning of the constitution inlaw? The 
answer seems to be that he was always trying to get 
something done, and could not afford to raise too 
much controversy by giving complete expression to 
his views of the constitutional division of sovereignty. 
Another question is: do these intimations in Hamil- 
ton’s writings apply to the constitution as written or 
as he thought it ought to have been written? The 
answer to that is easily seen in the fact that his com- 
ments were about the nature of a division of sover- 
eignty when his contention had been that no division 
should be made. 

In writing this chapter an effort has been made to 
present a view of national powers in the first class that 
would reveal them more as the subjects of constitu- 
tional politics than of constitutional law. No states- 
man needs to be told that the power to make treaties 
cannot be put under the control of courts, and no 
judge has yet tried to declare a treaty void. The 
power to make war is also one of the supreme at- 
tributes of sovereignty, while that to prepare for war 
is only a little lower in dignity and freedom from 
judicial control. With the power to lay and collect 
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taxes we come to a proper subject of constitutional 
law, and emphasis must be given to the propositions 
that neither this power nor the one to provide for the 
general welfare may be extended to the regulation of 
conduct. 


CHAPTER V 


THE POWER TO REGULATE 
COMMERCE 


The purpose of this chapter is to give an exposition 
of the national powers that are in the second class and 
of the provisions in the constitution that exclusively 
denote the kinds of conduct that may be regulated by 
Congress. Although conduct in commerce is by far 
the most important of the subjects that will be dis- 
cussed, and the title of the chapter has been derived 
from it, the exposition may be presented more logi- 
cally by beginning with some general propositions 
that apply to all national powers in the second class, 
and then explaining their application to one of the 
minor grants in Section Eight of Article One. 

The first of those propositions is: that the exist- 
ence of the borders of the States has no effect whatso- 
ever upon the answer to a question as to whether Con- 
gress may regulate any kind of conduct. Sovereignty 
was not divided along territorial lines, and could not 
have been so divided. Repetition of this statement 
may become monotonous, but it cannot be given too 
much emphasis. The constant use of such expres- 
sions as “the internal affairs of the States” and “‘matters 
of only local importance,” in the opinions of courts 
as well as in popular discussions, indicates how far 
astray from fundamental principles our constitutional 
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by men has its only purpose in regulating human con- 
duct, and can do nothing else, seem to have been for- 
gotten. Men speak and write as if laws applied to 
things, and as if the imaginary lines that are the 
boundaries of the States could in some manner arrest 
the operation of an Act of Congress. Sovereignty 
was either divided by the constitution or it was not. 

_ If it was divided, then that was done according to a 
classification of conduct ; and the test of a power of 
Congress to regulate any kind of conduct is whether 
it is described in one of the particular grants made to 
Congress in Section Eight of Article One. If our 
constitutional law is as it has been declared to be by 
the Supreme Court, then the constitution does not 
divide sovereignty, but authorizes the court to divide 
it ; for the court has consistently ignored the classifica- 
tion of conduct made by the constitution, 

‘There cannot be found in any one of the provisions 
that make the grants of legislative powers to Congress, 
except in the one pertaining to the District of Colum- 
bia and the property of the United States, any men- 
tion of the place where conduct may occur or of the 
fact that conduct may be of either national importance 
or only local. Had there been any intention to au- 
thorize the Supreme Court to apply any test of the 
constitutionality of an Act of Congress other than 
that of determining whether the conduct that is the 
subject of legislation is described in a grant to Con- 
gress, the convention would have been most remiss in 
the performance of its duty in omitting to give at least 
some general direction as to what that test was. The 
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only other one that could have been adopted was ex- 
pressly rejected by the convention ; that was done 
when Randolph’s resolution that Congress should be 
authorized to legislate on all subjects of national im- 
portance was cast aside. No one can find in the con- 
stitution any suggestion that there is any general test 
for the validity of legislation other than the test pro- 
vided for by the classification of conduct. 

The second proposition is that the term “police 
powers of the States” must be rejected as meaningless 
in our constitutional law. It can do nothing other 
than beg any question to which it may be applied. 
Any power to regulate conduct is a “police power,” 
and to call one that can have no effect upon the answer 
to the question whether it is within the part of sover- 
eignty that was given to Congress or within the part 
that may be exercised by the States. 

The third proposition is that any power to regulate 
conduct that was given to Congress was exclusively 
given, and conduct of that kind cannot be regulated 
in any manner or for any reason by a State. It fol- 
lows that the constitution does not permit the States 
to regulate conduct for the reason that it is not of na- 
tional importance and is only local in character. 

All three propositions may be demonstrated and ex- 
plained by consideration of a provision in Article One, 
Section Eight, that is as follows : 


The Congress shall have power . . . to promote the 
progress of science and the useful arts, by securing for 
limited times to authors and inventors the exclusive right 
to their respective writings and discoveries. 
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Soon after the ratification of the constitution there 
were enacted by Congress laws that provided for the 
issuance of letters patent to inventors for their dis- 
coveries. The legal effect was that every person in 
the United States was put under this liability : al- 
though he might have complete legal title to, and pos- 
session of, certain things, some other person might 
discover a new use for things of that kind, obtain 
letters patent giving him “the exclusive right” to his 
“discovery,” and then the former could not use his 
things in the new manner without incurring legal 
liability to the inventor, or patentee. To observe that 
all the conduct involved here is purely local, and en- 
tirely “intrastate,” is important, since no one has ever 
made the contention that the fact that it is conduct 
entirely within the borders of one State has any effect 
tending to prevent the complete and exclusive applica- 
tion of the Act of Congress. Furthermore, there is 
not one word in the constitution that may be taken 
as a positive denial to the States of the power to issue 
letters patent to inventors or copyrights to authors. 
The States, however, properly refrain from trying to 
issue either, and no one would contend that the power 
given to Congress by this part of the constitution is 
not exclusively given. Such power cannot be used 
in any manner by a State. Consequently, all citizens 
have an immunity against a State’s trying to restrain 
them from using anything for the reason that another 
has discovered the particular use. 

It seems that this is the provision of the constitution 
that ought to have been applied in the famous case of 
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Gibbons vs. Ogden, and it will be given further con- 
sideration in the discussion of that case. 

The same principles are applicable to all the national 
powers to regulate conduct and, since the one that ap- 
plics to commerce will require such extensive discus- 
sion, it is hardly necessary to consider any one other 
than that. In this instance the exact words of the 
constitution should be committed to memory. 


The Congress shall have power . . . To regulate com- 
merce with foreign nations, and among the several States, 
and with the Indian Tribes. 


When the nature of the constitutional division of 
sovercignty is considered with reference to the mean- 
ing of these words, it appears clearly that they mean 
that the power to regulate conduct in commerce may 
be exercised among the several States. In this clause 
the word “among” is more than a mere substitute for 
“between.” Its meaning is that the power may be 
given effect by distribution, or application, among 
the States, and it is not descriptive of the kind of com- 
merce that may be regulated. 

Had the intention been to apply this power no more 
extensively than to commerce between citizens of dif- 
ferent States then those words would have been used, 
as a similar expression was used in Article Three, Sec- 
tion Two, which extends the judicial power to “con- 
troversics between citizens of different States.” 

Some may be disposed to ask this question : if the 
power was intended to be one to regulate all conduct 
in commerce, why did not the Convention refrain 
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from saying more than that the Congress shall have 
power to regulate commerce? The answer is that 
it was necessary to anticipate the contention that Con- 
gress could not go into a State to regulate commerce, 
which was easily to be forescen in 1787, had the word 
commerce stood alone. Had this shorter form been 
adopted the contention that foreign commerce only 
was included would have been made, and supported, 
as such contentions always have been supported, by 
statements that “the States are supreme within their 
own borders.” That made the mention of internal 
commerce practically necessary under the circum- 
stances, and there could not be mention of one kind 
of commerce without that of all other kinds. Thus 
the purpose of adding the words “with foreign na- 
tions, and among the several States, and with the In- 
dian Tribes” appears to have been to make the descrip- 
tion exhaustive, and to extend, instead of to restrict, 
the application of the power. 

The constitution may at this point be regarded as 
an organic law that was designed to provide a remedy 
for certain evils that werc prevalent at the time of the 
convention’s meeting, and the extent of a legal remedy 
is often indicated by the extent of the evils against 
which it was directed. Some of the greatest of those 
evils the convention found in the legislation of the 
States that restrained commerce and produced a con- 
flict of commercial regulations. The desire to find 
a remedy for the evils that arose out of the regula- 
tion of commerce by the States was the immediate 
cause of calling the convention, and the preparation 
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and adoption of the constitution. There was not so 
much a demand for national regulation of commerce 
as there was the demand that commerce be made free 
from control by the States. That the desired result, 
and the one immediately achieved, was the unity of 
commerce and of the power over it is shown by some 
historically accurate statements in Justice Johnson’s 
opinion in Gibbons vs. Ogden : 


The history of the times will, therefore, sustain the 
opinion, that the grant of power over commerce, if in- 
tended to be commensurate with the evils existing, and 
the purpose of remedying those evils, could be only com- 
mensurate with the power of the States over the subject. 
And this opinion is supported by a very remarkable evi- 
dence of the general understanding of the whole Ameri- 
can people when the grant was made. 

There was not a State in the Union in which there did 
not, at that time, exist a variety of commercial regula- 
tions ; concerning which it is too much to suppose that 
the whole ground covered by those regulations was im- 
mediately assumed by actual legislation, under the author- 
ity of the Union. But where was the existing statute on 
this subject, that a State attempted to execute ? or by what 
State was it ever thought necessary to repeal those stat- 
utes? By common consent those laws dropped lifeless 
from their statute books, for want of the sustaining power 
that had been relinquished to congress. 


One who considers the words in the constitution, 
without permitting the mind to be confused with what 
has been written about them in the Supreme Court's 
opinions and by writers that have followed them as 
authorities, must come to the conclusion that there 
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has never been a refutation of Justice Johnson’s state- 
ment of the principle : 


The “power to regulate commerce,” here meant to be 
granted, was that power to regulate commerce which pre- 
viously existed in the States. But what was that power ? 
The States were, unquestionably, supreme ; and each pos- 
sessed that power over commerce which is acknowledged 
to reside in every sovereign State. The definition and 
limits of that power are to be sought among the features 
of international law ; and as it was not only admitted, but 
insisted on, by both parties, in argument, that, “anaf- 
fected by a state of war, by treaties, or by municipal regu- 
lations, all commerce among independent States was legiti- 
mate,” there is no necessity to appeal to the oracles of the 
jus commune for the correctness of that doctrine. The 
law of nations, regarding man as a social animal, pro- 
nounces all commerce legitimate in a state of peace, until 
prohibited by positive law. The power of a sovereign 
State over commerce, therefore, amounts to nothing more 
than a power to limit and restrain it at pleasure. And 
since the power to prescribe the limits to its freedom 
necessarily implies the power to determine what shall re- 
main unrestrained, it follows that the power must be ex- 
clusive ; it can reside but in one potentate ; and hence, the 
grant of this power carries with it the whole subject, leav- 
ing nothing for the State to act upon. 


Thus it appears that in the beginning of government 
under the constitution its making commerce free from 
control by the States was recognized. The immunity 
that a citizen has against a State’s control of his con- 
duct with respect to inventions has continued to ob- 
tain recognition. A lawyer can hardly imagine the 
Supreme Court’s ascribing validity to a State’s letters 
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patent for an invention ; indeed it requires imagina- 
tion to conceive of the presumptuousness that would 
be exhibited by a State’s legislation that might provide 
for such an anomaly. Yet the States constantly enact 
legislation for the regulation of commerce, and the 
Supreme Court frequently sustains these regulations. 
Both immunities were created in the same manner ; 
neither has for its support any positive provision in 
the constitution that the States shall not regulate the 
conduct made immune. Why has one of these im- 
munities been preserved while the other was de- 
stroyed? The answer is that the one was remote 
from politics and therefore safe from political attack, 
while the other was not. 

The failure to understand the constitutional division 
of sovereignty led to the entire neglect of the citizen’s 
immunities as offering the means of testing the con- 
stitutionality of legislation, and substituted for that 
test the unauthorized one that treated affairs of only 
local importance as being subject to the States and of 
national importance as subject to Congress. This 
substitution of an incorrect test of constitutionality 
for the correct one gave an undue and unreasonable 
opportunity for the political attitude ; while the tend- 
ency was towards putting powers in the States, the 
Supreme Court was disposed to say that a subject of 
legislation was of local importance ; that the legisla- 
tion applied only to what occurred within the borders 
of a State, and therefore was properly within the 
powers of the State. Then, when the tendency was 
reversed with a disposition to centralize powers in 
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the National Government, the court could say that a 
subject of legislation was of national importance and, 
therefore, within the powers of Congress. 

Some political sources of the idea that the crossing 
of the border of a State is an essential fact in any kind 
of commerce that is subject to the power of Congress 
were considered in the introduction, and there must 
now be an attempt to show the effect of politics on 
some important opinions. The latter should suffice 
to demonstrate the correct proposition, that the con- 
stitution neither divides the power over commerce 
nor authorizes the Supreme Court to divide it. 

Marshall’s opinion in the case of Gibbons vs. Ogden 
has been accepted as a kind of glossary on the text of 
the constitution, and has been given by judges of less 
ability various meanings neither intended nor ex- 
pressed. The opinion was a most unfortunate one, and 
has been more in the nature of a source of confusion 
than of light on the meaning of the words in the con- 
stitution that give to Congress the power to regulate 
commerce. One view of the facts in the case indi- 
cates that there was no necessity for a discussion of the 
power to regulate commerce and, although the court 
may have been correct in refusing to adopt that view, 
the case should be considered first with reference to it. 

The facts were that the State of New York had 
given to Robert Fulton and his associates a monopoly 
in the use of steamboats on the waters of that State. 
Gibbons, a citizen of New Jersey, used a steamboat 
to take passengers from that State to New York, and 
a court of the latter issued an injunction restraining 
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him from doing so again. The decision of the Su- 
preme Court was that the Act of the State’s Legislature 
was void, and the injunction, having been improperly 
issued, was set aside. 

That the decision was the correct one is beyond 
doubr, but the reasons given for it in the opinion are 
open to question. The facts that transportation, 
commerce, and citizens of different States, were in- 
volved were mere accidents in the case, and the all- 
important fact was that the State had attempted to 
create a monopoly for the purpose of rewarding an 
inventor. That involved the use of a power that was 
exclusively given to Congress by the constitution, 
and it is worth while to consider that aspect of the 
case. 

From the statement of the facts given in the opin- 
ion, it appears that Gibbons was the owner of the 
steamboat, and had full right to use all things that 
were a part of it. Ogden, one of the associates to 
whom the monopoly had been given, did not rely 
upon the grant of a patent to Fulton, but only upon 
the Act of the State’s Legislature. Obviously, that 
legislation invaded an immunity of every citizen of 
the State of New York, since it forbade the use of 
an engine to propel a boat, without regard to the 
purpose, by any owner of both who was not one of 
the associates in the monopoly. Without bringing 
in the power to regulate commerce, the monopoly 
could have been destroyed on this theory : since the 
citizens of New York had an immunity against such 
restraint of their use of an engine and a boat, Gib- 
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bons had it also from Section Two of Article Four 
of the constitution : 


The citizens of each State shall be entitled to all privi- 
leges and immunities of citizens in the several States. 


Certainly, the citizens of one State have the privi- 
lege of going into another, and of taking their prop- 
erty with them. The State into which they may go 
cannot prevent them from using the things they 
bring in for the reason that a monopoly in that kind 
of use has becn created for the purpose of rewarding 
an inventor. 

The important question involved in Gibbons vs. 
Ogden was whether a power to regulate conduct 
given to Congress by the constitution was exclusively 
given. That the conduct involved was the use of 
things was completely overlooked, and the accident 
that the things were being used in transportation from 
one State to another was permitted to be the control- 
ling factor in the decision. The monopoly involved 
might have been in the use of engines to run sawmills, 
and for all that appears in the opinion the State could 
have created any kind of monopoly, effective within 
its own borders only, for the same reason that it had 
attempted to create the one involved in the case. 

To give as the reason for the decision, that New 
York could not prevent Gibbons from using his 
steamboat in the waters of that State, the fact that 
Gibbons held a license under an Act of Congress to 
use his boat in the coastwise trade, as Marshall gave in 
his opinion, was to admit that the power to regulate 
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commerce was not exclusively given to Congress. 
Johnson, in an opinion with which no other justice 
concurred, said that the power was exclusive. The 
political feeling, however, was against saying that this 
particular power was in Congress exclusively ; but 
there would have been no such fecling against an 
opinion saying that the States had no power to reward 
inventors by giving them monopolies. As a fatal 
blow to a monopoly, the decision was popular, and 
there was an excellent opportunity to convince the 
people that the preservation of immunities against 
the States could be as important as preserving them 
against the National Government. The subject of 
commerce, however, was of so much mote political 
interest than a cold analysis of the facts from the 
view of the lawyer that it attracted nearly all the at- 
tention. Both the power to regulate commerce and 
the one that prevented the States from creating mo- 
nopolies in this manner were of the same class, and 
to have said that the power to reward inventors was 
one exclusively in Congress and could not be used in 
any way by a State would have laid the foundation 
for the same kind of opinion about commerce. 

That there was a practical objection to treating the 
case as one involving a monopoly created by a State 
for the purpose of rewarding an inventor, and thus 
void as the usurpation of a power given exclusively 
to Congress, must be admitted. Other States had 
given the monopoly to the same persons, and a de- 
cision on this reason might not have destroyed the 
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monopoly in those States. The other cases were not 
before the court, however, and there were additional 
reasons for rendering the same decision in them, 
should they have come before the court as the result 
of an opinion different from the one written. Fur- 
thermore, it is not to be denied that the power over 
commerce gave a sufficient reason for the decision ; 
but the point to all this discussion of a different reason 
is that, since politics prevented the court from saying 
that the power to regulate commerce was exclusive, 
the other reason for the decision should have been 
given instead of one that had to be so expressed as to 
throw the whole subject of commerce into confusion. 
The plain truth scems to be that Marshall, in writing 
the opinion, overlooked the fact that the word “com- 
merce,” as used in the constitution, is a kind of ex- 
pression in legal shorthand for “the conduct of per- 
sons subject to the jurisdiction of the United States 
in commerce.” He looked at the things involved, 
the place from which they came and that to which 
they were going, and to the imaginary lines separating 
one State from another. Every justice of the Su- 
preme Court who has written an opinion on this sub- 
ject since that time has followed his example. 

The result was the acceptance of the opinion as a 
statement by John Marshall that transportation across 
a State’s border is an element essential to the existence 
of the kind of commerce that is subject to regulation 
by Congress. He came very near to saying that in 
the following part of the opinion : 
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It is not intended to say that these words comprehend 
that commerce which is completely internal, which is 
carried on between man and man in a State, or between 
different parts of the same State, and which does not ex- 
tend to or affect other States. Such a power would be 
inconvenient, and is certainly unnecessary. 

Comprehensive as the word “among” is, it may very 
properly be restricted to that commerce which concerns 
more States than one. 


Whatever view of the case may be correct, it was 
unnecessary and confusing to inject such an irrelevant 
comment. All commerce affects States other than the 
one in which it immediately occurs, and it is impossi- 
ble to divide commerce into that “which concerns 
more States than one” and that which does not. Per- 
mit the States to restrain local sales, and the effect will 
soon be felt on all sales. The judge who goes outside 
the record in a case frequently establishes a reputation 
for dealing with the affairs of courts in the broad man- 
ner of a progressive statesman, and the applause of the 
public prevents the expert’s cold appraisal of the harm 
so done from being heard. 

In disposing of the opposing contentions about the 
exclusiveness of the power to regulate commerce, 
Marshall said that there was no necessity to decide 
that question, since Congress had occupied the field 
by enacting the law providing for the licensing of 
vessels engaged in the coasting trade. Had the deci- 
sion been put upon the reason that Congress was given 
exclusively the power to restrain, to the extent neces- 
sary to reward inventors, persons in the use of things 
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they might own, and the opinion so written as to 
establish the principle that a power to regulate con- 
duct of a particular kind is exclusively in one branch 
of sovereignty or the other, unless denied to both, 
then the opportunity to demonstrate the unity of com- 
merce could have been seized in the case of Brown vs. 
Maryland. 

The facts in the latter case were that Brown had 
imported and sold one package of foreign dry goods 
without having a license to sell it as required by an 
Act of the State’s Legislature. He was indicted, and 
the court of Maryland held him guilty of violating a 
valid statute. That decision was reversed by the Su- 
preme Court. Marshall very properly began his opin- 
ion by saying : 

The cause depends entirely on the question whether 
the legislature of a State can constitutionally require the 
importer of foreign articles to take out a license from the 
State, before he shall be permitted to sell a bale or package 
so imported. 


Instead of writing a long opinion it would have suf- 
ficed to have quoted the part of the constitution 
applicable and said that the answer was no ; but coun- 
sel for the State, one of whom was Taney, had argued 
that to take the words of the constitution as applying 
to commerce in their utmost latitude would abridge 
the State’s power of taxation, and Marshall made the 
mistake of going into that. The contention had also 
been made by counsel for Brown that the Act was 
void as in conflict with the prohibition against the 
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States levying imposts or duties on imports, as well as 
being void under the clause relating to commerce. 
No tax was levied by the Act on the goods, but on 
the privilege of selling them, and that made it unnec- 
cessary to consider the question of taxation except so 
far as the tax was a forbidden regulation of commerce. 
To consider whether there was such a regulation did 
not require an answer to the question whether the tax 
was prohibited as an impost or duty on imports, since 
the latter could have been levied at the same time with 
the tax on the privilege of selling, and the two were 
entirely different. As Brown was the importer, to 
have denied him the privilege of selling without a li- 
cense from the State would have been to say that the 
State could prevent its citizens from engaging in com- 
merce with foreign nations. 

Marshall attempted to reconcile the existence of the 
power of taxation in the States with the national 
power to regulate commerce. There is only one way 
in which that may be done, and that is to say that what 
is within the latter is exempt from the former, but the 
whole subject has been thrown into confusion by 
misapplication of what was said in the following part 
of the opinion : 


The constitutional prohibition on the States to lay a 
duty on imports, a prohibition which a vast majority of 
them must feel an interest in preserving, may certainly 
come in conflict with their acknowledged power to tax 
persons and property within their territory. The power, 
and restriction on it, though quite distinguishable when 
they do not approach each other, may yet, like the inter- 
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vening colors between white and black, approach so 
nearly as to perplex the understanding, as colors perplex 
the vision in marking the distinction between them. Yet 
the distinction exists, and must be marked as the cases arise. 
Till they do arise, it might be premature to state any rule 
as being universal in its application. It is sufficient for 
the present to say, generally, that when the importer has 
so acted upon the thing imported, that it has become in- 
corporated and mixed up with the mass of property in 
the country, it has, perhaps, lost its distinctive character 
as an import, and has become subject to the taxing power 
of the State; but while remaining the property of the 
importer, in his warehouse, in the original form or pack- 
age in which it was imported, a tax upon it is too plainly 
a duty on imports to escape the prohibition in the consti- 
tution. 


When given its correct and intended meaning this 
passage applies only to taxes on imported goods as 
property along with other property in a State, and has 
no application to a tax on the privilege of selling. It 
was not intended, and should not be taken, as a state- 
ment, that the part of commerce that Congress may 
regulate comes to an end with the breaking of an 
original package of imports. This part of Marshall's 
opinion has, however, been taken as an indication that 
the States may begin the regulation of commerce at 
the point of breaking the original imported package, 
and when combined with the impression, derived 
from the opinion in Gibbons vs. Ogden, that trans- 
portation across a State’s border is an essential element 
of any kind of commerce subject to regulation by 
Congress, it helped to open the way for the beginning 
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of the trend towards restoring to the States their 
power to restrain commerce. 

Another unfortunate opinion was written by Mar- 
shall in the case of Willson vs. The Blackbird Creek 
Marsh Company, but here also the decision probably 
was correct. The company had been incorporated 
by the General Assembly of Delaware, authorized to 
hold and improve certain marsh lands, and for that 
purpose to make a dam across Blackbird Marsh Creek. 
They did so, and Willson, being the owner of a sloop, 
regularly licensed and enrolled for the coasting trade, 
broke down the dam, and an action in trespass was 
brought against him. He pleaded that the dam was 
across a public and common navigable creek, in the 
nature of a highway, where the tides had always 
flowed and reflowed, and that when his sloop sailed 
up the creek the only way it could pass, as was his 
right, was to break the dam, which was done with as 
little damage as possible. The plea did not make an 
issue in law of the constitutionality of the Act that had 
authorized construction of the dam, and the report of 
the case does not indicate the exact motive in the de- 
struction of the dam. 

It seems that the proper remedy for Willson, in- 
stead of taking the law into his own hands and break- 
ing down the dam, would have been to have turned 
back and then brought an action for damages, which 
might have had the result of removing the obstruc- 
tion. The proper decision in such a case would have 
been that, as the State’s authorization of the dam was 
void, the company was liable to Willson for some 
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damage. Congress alone had the authority to over- 
ride the State and order the dam removed, and it 
seems that, until there could be action of that kind, 
the company had an interest in the dam which could 
be protected by law. If, however, the law applicable 
to the facts in the case be regarded as being that the 
company had to have absolute legal justification for 
the erection and maintenance of the dam, without 
which it could not hold Willson liable for the trespass, 
then the decision should have been against the com- 
pany, instead of in its favor, as it was. 

In writing the short opinion in the case, Marshall 
said that “the repugnancy of the law of Delaware to 
the constitution is placed entirely on its repugnancy 
to the power to regulate commerce with foreign na- 
tions and among the several States ; a power which 
has not been so exercised as to affect the question.” 
He went on to say that the Act authorizing the dam 
could not, under all the circumstances of the case, “be 
considered as repugnant to the power to regulate com- 
merce in its dormant state.” To speak of this power 
as being in a “dormant state” was very unfortunate, 
since this opinion was later taken as authority for the 
proposition that the States have a concurrent power 
over commerce, and that theory was extended in 
many ways unforeseeable at the time. 

Up to this point the discussion has been of decisions 
regarded as correct, but explained in opinions open to 
criticism. It is important to observe that Gibbons vs. 
Ogden was decided in 1824, Brown vs. Maryland in 
1827, and New York vs. Miln in 1837. The opinion 
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in the last case shows an alarming degeneration in the 
quality of reasoning, and the decision is hard to de- 
fend. Story, in a rather pathetic dissenting opinion, 
said, “I have the consolation to know that I had the 
entire concurrence, upon the same grounds, of that 
great constitutional jurist, the late Mr. Chief Justice 
Marshall.” The reasons for considering the case of 
New York vs. Miln are to show the absurdity of the 
reasons given for the decision, and it was the decision 
that began the restoration to the States of the power 
to restrain commerce. 

Involved in this case was an Act of the Legislature 
of New York that required the commander of any 
ship, arriving at the port of New York from any for- 
cign country or other State, to report to the mayor of 
the city the name, place of birth, last legal settlement, 
age, and occupation of every person brought in as a 
passenger on the ship. A penalty of seventy-five 
dollars for each passenger so brought in and not re- 
ported was prescribed, and the commander, owner, 
and consignee of the ship were made liable. Miln was 
the consignee of a ship that had brought in one bun- 
dred passengers without the report having been made. 
The decision of the Supreme Court held him liable for 
payment of the whole penalty. 

In giving the reason for this decision the court said : 
“we are of opinion that the act is not a regulation of 
commerce, bat of police ; and that being thus consid- 
ered, it was passed in the exercise of a power which 
rightfully belonged to the States.” How the Act was 
considered is indicated by three remarkable passages 
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in the opinion, which reveal an appalling ignorance of 
the nature of the constitution and of law also. The 
first, which follows a discussion of the powers of the 
States, is : 


Now, if the act in question be tried by reference to the 
delineation of power laid down in the preceding quota- 
tions, it seems to us that we are necessarily brought to the 
conclusion, that it falls within its limits. There is no 
aspect in which it can be viewed in which it transcends 
them. If we look at the place of its operation, we find it 
to be within the territory, and therefore, within the juris- 
diction of New York. If we look at the person on whom 
it operates, he is found within the same territory and 
jurisdiction. If we look at the persons for whose benefit 
it was passed, they are the people of New York, for whose 
protection and welfare the legislature of that State are 
authorized and in duty bound to provide. 

If we turn our attention to the purpose to be attained, 
it is to secure that very protection, and to provide for 
that very welfare. If we examine the means by which 
these ends are proposed to be accomplished, they bear a 
just, natural, and appropriate relation to those ends. 


The second passage is an attempt to distinguish the 
case from Gibbons vs. Ogden : 


In that case, the theatre on which the law operated was 
navigable water, over which the court say that the power 
to regulate commerce extended ; in this, it was the terri- 
tory of New York over which that State possesses an 
acknowledged and undisputed jurisdiction for every 
purpose of internal regulation, in that the subject-matter 
on which it operated, was a vessel claiming the right of 
navigation ; a right which the court say is embraced in 
the power to regulate commerce ; in this, the subjects on 
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which it operates are persons whose rights and whose 
duties are rightfully prescribed and controlled by the laws 
of the respective States within whose territorial limits 
they are found ; in that, say the court, the act of a State 
came into direct collision with an act of the United States ; 
in this, no such collision exists. 


In the third passage the effort was to demonstrate 
that the particular case was different from Brown vs. 
Maryland. 


Now it is difficult to perceive what analogy there can 
be between a case where the right of the State was in- 
quired into, in relation to a tax imposed upon the sale of 
imported goods, and one where, as in this case, the inquiry 
is as to its right over persons within its acknowledged 
jurisdiction ; the goods are the subject of commerce, the 
persons are not ; the court did indeed extend the power to 
regulate commerce, so as to protect the goods imported 
from a State tax after they were landed, and were yet in 
bulk; but why? Because they were the subjects of 
commerce ; and because, as the power to regulate com- 
merce, under which the importation was made, implied a 
right to sell ; that right was complete, without paying the 
State for a second right to sell, whilst the bales or packages 
were in their original form. But how can this apply to 
persons? They are not the subject of commerce ; and 
not being imported goods, cannot fall within a train of 
reasoning founded upon the construction of a power 
given to congress to regulate commerce, and the prohibi- 
tion to the States from imposing a duty on imported goods. 


The fallacies apparent in the reasons thus given for 
this decision are enough to indicate that it was incor- 
rect. All discussion in the opinion shows that neither 
the nature of sovereignty nor the method according 
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to which it was divided by the constitution was con- 
sidered with the least comprehension. The statement 
that persons “are not the subject of commerce,” made 
in a manner that was the same as saying that the con- 
duct of persons while engaged in commerce is not 
subject to regulation by Congress, is so absurd as to 
make extensive comment on this opinion superfluous. 
Certainly, the master of the ship was engaged in com- 
merce when he brought the passengers in, and the 
consignee of the ship was also engaged in commerce. 
Therefore, both had an immunity against the State’s 
interference with their conduct, and the court should 
have preserved that immunity by declaring the Act 
of New York to be in conflict with the constitution, 

The next erroneous decision of importance was 
Thurlow vs. Massachusetts. In that case the facts 
were: Thurlow was indicted and convicted of vio- 
lating an Act of Massachusetts that forbade anyone 
to sell spirituous liquors in a quantity less than twenty- 
eight gallons, without having first obtained a license 
to sell at retail ; an Act of Congress authorized the 
importation of the liquor in casks of fifteen gallons, 
and that sold had been so imported. Thurlow was, 
by courts of the State, adjudged guilty of violating a 
valid law, and the case was taken to the Supreme 
Court on the contention that the Act was an uncon- 
stitutional regulation of commerce by a State. That 
contention was not successful. 

Here was an absurd decision. Congress had en- 
acted a law that authorized the sale of the liquor as 
imported, but the State said that it could not be so 
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sold, and the court permitted the State to prevail. 
The decision practically overruled Brown vs. Mary- 
land, and not one justice dissented. What had been 
said by Marshall was taken as establishing the proposi- 
tion that a line could be drawn to divide commerce 
into that subject to Congress and that subject to the 
States, and the court proceeded to make an unprece- 
dented expansion of the powers of the States. 

The important question in this case was: does the 
constitution divide the power to regulate conduct in 
commerce? Taney in effect admitted that the con- 
stitution makes no such division in a part of his opin- 
ion as follows : 

It is unquestionably no easy task to mark, by a certain 
and definite line, the division between foreign and do- 
mestic commerce, and to fix the precise point, in relation 
to every imported article, where the paramount power of 
congress terminates, and that of the State begins. The 
constitution itself does not attempt to define these limits. 
They cannot be determined by the laws of congress or the 
States, as neither can, by its own legislation, enlarge its 
own powers, or restrict those of the other. And as the 
constitution itself does not draw the line, the question is 
necessarily one for judicial decision, and depending alto- 
gether upon the words of the constitution. 


“The constitution itself does not draw the line,” 
but the court will draw it! 

Thurlow vs. Massachusetts cannot be understood 
without consideration of the part played in its deci- 
sion by the unnecessary and absurd classification of 
some of the powers of the States as “police powers.” 
The fact that the sale of intoxicating liquors was in- 
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volved must not be forgotten. One of the justices 
gave as his reason for concurring in the decision the 
belief that the States must have the power to regulate 
sales of intoxicating liquors. There was here a 
strange concert in attitude between such reformers of 
morals by legislation and the slaveholders, for they 
also were compelled to put much reliance upon the 
“police powers” of the States. What happened to the 
constitution was of little concern to either. South 
Carolina had a statute that provided that whenever 
free negroes were members of the crew of a vessel 
that came into one of her harbors from abroad or 
from other States they should be imprisoned at the 
cost of the vessel, and that if the ship should depart 
without taking the negroes with it they should be 
sold as slaves. Here was exactly the same kind of 
regulation of commerce as that involved in New York 
vs. Miln, Wirt, as attorney-general in 1823, when a 
complaint by England was being considered, had 
without hesitation advised that the Act of South Car- 
olina was void, but later another attorney-general 
gave a contrary opinion. The latter opinion was 
given before the decision in New York vs. Miln. 
Thus for various reasons many of the States wished to 
regulate commerce, and their “police power” was a 
necessary invention. 

There is not in the constitution one word that gives 
the least justification for the use of the term “police 
power” in considering whether any legislation by a 
State is in violation of the constitution. The fact that 
the term was ever used in such a connection indicates 
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that there was a strained construction to escape from 
the clear meaning of the words in the constitution. 
Politics, however, demanded such an invention so that 
some affairs, undoubtedly a part of commerce, could 
be excluded from the national power. 

It now becomes necessary to consider the relations 
between the national power to regulate commerce 
and the powers of the States to lay taxes. Adequate 
treatment of this subject is difficult, Perhaps the best 
point for a beginning is with the observation that the 
regulation of commerce is a subject entirely different 
from its taxation, Either branch of sovereignty might 
have the power to regulate some phase of commercial 
activity, and at the same time be unable to impose a 
tax upon it, or to impose the tax and yet with no au- 
thority for regulation. For instance, the National 
Government may impose excises upon production, 
but may not regulate it. 

The constitution, however, does not make the 
powers of the National Government with respect to 
taxation exactly similar to those of the States of the 
same kind. It authorizes the imposition of national 
taxes on everything with one exception, which is that 
no tax may be laid upon exports ; and there are two 
limitations : that all imposts, duties, and excises shal! 
be uniform, and that all direct taxes shall be laid in 
proportion according to States and their population. 
Thus the constitution expressly authorizes the Na- 
tional Government to Jay taxes upon conduct that it 
permits to remain subject to the control of the States. 
There is no such positive provision with respect to 
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the State’s powers of taxation, but on the contrary 
the express grant of the power over commerce puts 
that kind of conduct under the protection of the Na- 
tional Government and exempts it from taxation by 
the States. 

Is there any provision in the constitution that makes 
necessary an exception to the general statement that 
whatever is included within the power to regulate 
commerce is exempt from taxation by the States ? 
None, unless the second paragraph of Section Ten, 
Article One, be taken as such an exception. 


No State shall, without the Consent of the Congress, 
lay any Imposts or Duties on Imports or Exports, except 
what may be absolutely necessary for executing it’s in- 
spection Laws: and the net Produce of all Duties and 
Imposts, laid by any State on Imports or Exports, shall be 
for the Use of the Treasury of the United States ; and 
all such Laws shall be subject to the Revision and Con- 
troul of the Congress. 


That this section does not make such an exception 
appears clearly from its requirement that all such 
laws shall be subject to Congress. The effect does 
not go beyond permitting Congress to delegate, 
within narrow limitations, the authority necessary 
for the States to collect small duties on imports. 

The fact that this section makes the inspection laws 
of the States, with respect to imports from foreign 
countries, “subject to the revision and control of the 
Congress” shows that the States were not supposed 
to touch commerce in any way, except in this one in- 
stance. ‘This section of the constitution seems to be 
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more in the nature of an exception, or a grant to the 
States of a special permission, than a recognition that, 
without it, they would have had any power to collect 
such duties. 

When the subject of taxation upon commerce is 
considered with reference to the exact words in the 
constitution the reasons for regarding commerce as 
a unit, and the power over it as vested in one sover- 
eign exclusively, appear as conclusive. This view of 
the subject may be made clearer by some considera- 
tion of the taxes now levied by many of the States on 
sales. Since the incorrect division of commerce into 
two kinds prevents these States from collecting such 
taxes on articles delivered from another State, they 
must evade the constitution in another way by laying 
a tax on the use of articles brought in from other 
Statcs. Of course, the statutes do not openly say 
that, but require the payment of a tax for the use of 
articles on the sale of which no tax has been paid to 
the State. So, with the sanction of the Supreme 
Court, the States are now setting up against each other 
tariffs of the same kind as those that were one of the 
notorious cvils that the constitution was designed to 
abolish, and did abolish at first. These taxes on the 
uses of articles are the inevitable result of the States 
being permitted to violate the constitution by impos- 
ing a tax on any kind of sale. The minute commerce 
is dealt with by legislation in any manner other than 
as a unit exclusively subject to the law of one sov- 
ercign it begins to be restrained and to decline as a 
whole. 


POWER TO REGULATE COMMERCE i155 


No one would deny that the constitution guaran- 
tees to an importer the privilege of selling what he 
imports, and from that it must follow that the sale is 
immune from any taxation by a State. If the sale of 
an imported article by a first, or a remote, purchaser 
from an importer is not exempt from taxation by a 
State, then the States may prevent imports ; but they 
are permitted to collect taxes on sales of imported ar- 
ticles so long as they do not discriminate against them. 
A citizen of one State who sends goods to one in an- 
other State cannot be required to pay a tax on the 
sale, but if the buyer from another State comes into 
the one that levies a tax on sales, accepts delivery 
there, and takes the goods with him back to his own 
State, then the seller must pay the tax. Both trans- 
actions are in the same kind of commerce, and to say 
that one is subject to national law and the other to 
that of a State is an absurdity that could originate only 
in politics. All these facts prove that to divide the 
power over commerce between a central and local 
governments is an impossibility. 

One violation of the constitution leads to another. 
Some of the States levy taxes on sales in such small 
sums as to be below payment with the least coin in 
circulation. In defiance of the provision in the con- 
stitution that “no State shall coin money,” these States 
issue their own tokens and compel citizens to buy 
them in order to pay these void taxes. 

The taxation of the railroads by the States is an 
equally absurd violation of the constitution. Every 
crosstie, rail, car, locomotive, and station, owned by 
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a railroad is an instrument of commerce, created and 
maintained for that purpose alone. Since the consti- 
tution gives to the National Government the power 
to regulate the railroads in their use of these things, it 
makes them all exempt from any kind of taxation by 
a State. Probably the unimproved land used by the 
railroads for their tracks and stations is subject to tax- 
ation by the States. Any system of law that permits 
one government to prescribe the rates that may be 
charged by railroads, and another government to take 
part of their receipts as taxes, is badly defective. -No 
such system of law was sanctioned by the men who 
prepared the constitution, and it has become estab- 
lished only as the result of political objections to being 
governed according to the supreme law of the land. 

Not only are the States permitted to levy taxes 
upon commerce, but they are permitted to regulate it 
so long as they are able to make the contention that 
they are doing no more than exercising their internal 
“police powers.” If a workman on a train is injured, 
in order to determine whether the law of the State or 
of the United States applies, the Supreme Court ex- 
amines the record to ascertain whether there was any 
“interstate freight” on the train, and if so the law 
enacted by Congress applies, but otherwise the statute 
of the State. The compilations of statutes in all the 
States contain voluminous provisions for the regula- 
tion of railroads, and not one ought to be given any 
legal effect. 

Another instance of the usurpation by the States of 
the power over commerce is their regulation of the 
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rates charged for electric light and power, and possi- 
bly for telephones. All these businesses are essen- 
tially the selling of things in commerce and, therefore, 
should be treated as the subjects of national power. 
The National Government, however, complains 
about the inadequacy of regulation by the States and 
its lack of power, and goes into the business of gen- 
erating and selling electricity with the duplication of 
existing facilities and a prodigious waste of money. 

We have gone backwards to an almost complete 
restoration of those “iniquitous laws and impolitic 
measures, from which grew up a conflict of commer- 
cial regulations, destructive to the harmony of the 
States, and fatal to their commercial interests abroad.” 

To what we have come from the beginning with 
the power over commerce a unit is indicated by a 
statement made in an opinion delivered on November 
8, 1937, in Kelly vs. Washington, from which no jus- 
tice dissented. 


Under our constitutional system, there necessarily re- 
mains to the States, until Congress acts, a wide range for 
the permissible exercise of power appropriate to their 
territorial jurisdiction although interstate commerce may 
be affected. . . States are thus enabled to deal with local 
exigencies and to exert in the absence of conflict with 
federal legislation an essential protective power. And 
when Congress does exercise its paramount authority, it 
is obvious that Congress may determine how far its regu- 
lation shall go. There is no constitutional rule which 
compels Congress to occupy the whole field. Congress 
may circumscribe its regulation and occupy only a limited 
field. When it does so, state regulation outside that 
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limited field and otherwise admissible is not forbidden or 
displaced. The principle is thoroughly established that 
the exercise by the State of its police power, which would 
be valid if not superseded by federal action, is superseded 
only where the repugnance or conflict is so “direct and 
positive” that the two acts cannot “be reconciled or con- 
sistently stand together.” 


The court does not recognize the immunity against 
the States given to the citizen with respect to his con- 
duct in commerce and, therefore, docs not take into 
consideration the principles that Congress may not, 
without violation of the constitution, authorize the 
States to destroy or impair that immunity, and that 
the court is charged with the duty of preserving it. 
As sovereignty was not and could not have been 
divided according to territorial lines, but was divided 
with reference to a classification of conduct, neither 
“their territorial jurisdiction” nor “the police power” 
of the States has any connection with the subject. 

Whether the abandonment, or dissipation, of the 
unified power over commerce be called retrogression 
or progress, essentially it was the writing of a new 
constitution. One who considers the nature of sov- 
ereignty, the principles applicable to its division, and 
the nature of commerce, may hardly doubt that the 
constitution as prepared by the convention was, in its 
application to this subject, far better than the one that 
has been made by judicial interpretation. Taney was 
night in saying that “the constitution does not draw 
the line” to divide commerce into that subject to Con- 
gress and that subject to the States. No man can 
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draw it, and for a court to attempt to do so is the plain 
usurpation of a power not judicial in nature. The 
only decision that a court can give on this subject is 
to say whether a particular kind of conduct is in com- 
merce or outside of it, and there the judicial power 
comes to an end. 


CHAPTER VI 
THE POWERS OF THE STATES 


Since the powers of the States that fall into the first 
class are made subject to extensive limitations in the 
constitution, and it wil] not be necessary to say much 
about them, in order to carry along the thought about 
what is included in the regulation of commerce into 
the consideration of what is not included, the States’ 
powers of the second class will be considered first. 

In the preceding chapter the attention was given to 
the proposition that all conduct in commerce is exclu- 
sively subject to the power of Congress, and there was 
no discussion of the kinds of conduct that are denoted 
by the term commerce. The argument was that any 
ject in commerce is by the constitution made free from 
control by the States. According to the exposition 
of the division of sovereignty, given in the second 
chapter, the constitution makes free from control by 
Congress all conduct that is not in commerce and is 
not described in some particular provision of Section 
Fight, Article One, or affected by a treaty. There- 
fore, the immunities of citizens against Congress are, 
in the greater part, measured by the extension in 
meaning of the term commerce ; and their existence 
depends upon the proposition that the power to reg- 
ulate commerce may not be applied to any conduct 
that is not in commerce. 


The first question is: to what acts, or kinds of con- 
160 
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duct, did the term commerce apply in the Jaw that 
prevailed in this country in 1787? From ancient 
times in most countries there has been recognition of 
the fact that the nature of commercial activities de- 
mands that the law applicable to them have a degree 
of certainty and agreement with the commercial laws 
of other countries that was neither necessary nor usu- 
ally adopted for the law applicable to the acts of those 
who worked, on farms or in factories, to produce the 
articles that went into commerce. Sir Paul Vino- 
gradoff, in his Historical Jurisprudence, gives some 
very ancient evidence of this : 

In the fourth century we find that as regards contracts 
and commercial relations the Greeks came to look upon 
the laws of the various cities as fundamentally similar, so 
that Demosthenes could say : “Have we not all the same 
Jaws and the same justice as regards commercial cases ?” 


The origin of this law applicable to commercial 
cascs, which in almost every nation has followed a 
course of development different from the laws that 
relate to other subjects, can hardly be traced. It 
seems to have come from, or through, the Phceni- 
cians, to Athens, Alexandria, Rhodes, Rome, Venice, 
Genoa, Amsterdam, London, and thence to this coun- 
try. It came to be known as the Law Merchant, and 
always and everywhere it was recognized as applicable 
to commercial transactions only. The reasons for 
this divergence of commercial law, in the course of 
its development, from the law pertaining to activities 
of other classes is well explained by Holdsworth in his 
History of English Law : 
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In the first place, any sort of trade means travel, and 
trade carried on by sea means travel over large distances. 
Men of different countries meet on common businesses 
and under similar conditions. The business of carriage 
by land or by water, the business of exchange, present 
similar problems and generate similar rules. On the 
other hand, the organization and the activities of the more 
stationary classes of society tend to develop small differ- 
ences which gradually crystallize into very different rules 
of law; and the growing separation between nations, 
which necessarily accompanied the rise of the modern 
territorial state, tended to strengthen these differences. 


In England the power to regulate commerce was 
considered as being different from the power to reg- 
ulate industry. Holdsworth shows this by his dis- 
cussion of an opinion by Chief Justice Jeffreys in the 
case of East India Company vs. Sandys, decided in 
1684. A clear distinction between the two powers is 
made in the opinion from which the following pas- 
sages are quoted : 


As to manufactures, under which all sorts of artificers 
are concerned, I think they remain with the most liberty 
by the common law ; and as Mr. Attorney observed, the 
public weal is little concerned therein, only to preserve 
every one in the quiet enjoyment of the fruits of his own 
labour and industry . . . 

Now that the inland traffic is most concerned either in 
corporations, markets, or fairs, which all proceed from 
the crown, does plainly evince that the king’s prerogative 
has a more immediate influence over dealings in merchan- 
dizes than it has over other mechanic crafts and mysteries ; 
and that, as Mr. Attorney did well observe, to prevent 
frauds, deceits, and other abuses either in weights, meas- 
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ures, or otherwise, which would certainly interrupt such 
commerce. 

What happened to the Law Merchant in England 
is of great significance in determining the legal mean- 
ing of the word commerce. During medieval times 
a great part of commerce, both international and the 
domestic commerce of the various countries, was con- 
ducted by itinerant merchants who traveled from 
country to country and sold their goods at the great 
fairs that were held in all the commercial centres of 
Europe. These merchants dealt according to their 
own customs, internationally recognized as the Law 
Merchant, and they literally carried with them not 
only their own Jaw but their own courts: for the 
processes of the common laws of all the countries in 
which they traded were entirely too slow for the 
quick adjustments necessary in commercial disputes. 
Thus the local authorities in the places where fairs 
werc held had royal franchises for the establishment of 
special courts that decided cases that arose among 
merchants only according to the Law Merchant. In 
England the courts of the common law became jeal- 
ous of the jurisdiction cxercised by the merchants’ 
special courts and, as the franchises for holding the 
latter gradually lapsed, the common-law courts un- 
dertook the decision of commercial cases. At first 
these courts of the common law applied the Law Mer- 
chant to those cases only that arose out of the trans- 
actions of merchants among themselves, and in order 
to learn what the Law Merchant was the courts heard 
the testimony of merchants as to what were their own 
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customs. Not many years prior to 1787 Lord Mans- 
field had written some famous opinions that extended 
the application of the Law Merchant to any kind of 
commercial transaction ; that is, the presence of mer- 
chants as parties in a case was no longer regarded as 
necessary in order to decide the case according to the 
Law Merchant. Thus the Law Merchant had by 
1776 been included in the Common Law of England 
so far as any kind of commerce might be involved. 

The consequence was that commerce was clearly 
distinguished from any other general term that ap- 
plied to the conduct of men. In law it was recog- 
nized as a word that denoted a kind of activity that 
was distinct with respect to industry and agriculrure, 
or_any kind of production. Each person might at 
times do some act that would be in commerce, but the 
commercial Jaw was not for that reason applicable to 
all his conduct. 

As to the extension in meaning of the term com- 
merce, it does not scem necessary to say what is in- 
cluded so much as to say what is excluded. For the 
latter it should suffice to say that no kind of produc- 
tion is included. 

The next question is: may the power of Congress 
to regulate commerce be applied to any act in produc- 
tion? Although the lawyer has always given an ab- 
solute no as the answer to this question, constitutional 
politics has given an affirmative and confusing answer. 
Otherwise it would not be necessary to consider the 
question ; for it gives its own answer to anyone who 
comprehends the fact, and attaches any importance to 
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it, that che constitution divides sovereignty. Since 
the extension of this power to production in some in- 
stances has been sustained by the Supreme Court, 
however, it is necessary to give the subject thorough 
consideration, and the beginning of that effort must 
be once more with the situation as seen by the mem- 
bers of the convention. 

That the members of the convention who were in- 
fluential in the preparation of the clause that relates to 
commerce were familiar with the opinions of Lord 
Mansfield may hardly be doubted. They saw, as 
well as it was seen in England, that a common law of 
commerce was necessary for this country ; and there 
is no evidence that they looked upon the subjects of 
the law of commerce as other than those that came 
within the scope of the Law Merchant. All the Nav- 
igation Acts, Stamp Acts, and regulatory laws im- 
posed upon the colonies by the British Parliament, 
were in gencral comprehension, and in that of the 
members of the convention especially, the regulation 
of commerce. Mostly, Parliament did not interfere 
with the industrial life of the Colonies: but, the at- 
tempt to regulate their commerce was one of the pri- * 
mary causes of the Revolution. 

Having rebelled against a system for the regulation 
of commerce, the people of the United States, from 
1781 until 1787, considered that there had been ex- 
perience enough with such regulation by a central, all 
powerful, government. Consequently, the common 
feeling was that there should be no such regulation, 
and would not be any so long as there was no central 
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government with power to impose it. The States, 
however, by their tariffs, restrictions on the making 
and performance of contracts, and refusals to observe 
treaties, soon demonstrated that the possession by a 
central government of power to regulate commerce 

was necessary, at least for the purpose of kecping it 
free. 

Therefore, when the convention proposed a resto- 
ration of the power of a central government to regu- 
late commerce, a subject prominent in the minds of 
all was brought up, and there was no confusion of in- 
dustry with commerce. In all the opposition to be- 
coming again subject to the power “to pass Naviga- 
tion Acts” there was expressed no fear that the power 
might be extended to include production. All those 
who had taken a prominent part in the politics of the 
Revolution and the ensuing critical period under- 
stood, more thoroughly than politicians of other times 
have, what it meant “to regulate commerce.” 

Their experience had taught them that the local 
regulation of commerce could stifle all commerce, 
while from their observation of the vast expanse of 
territory within the nation’s borders, and the constant 
moving of its inhabitants towards new frontiers, they 
had learned that the local regulation of production 
could be evaded by emigration to more liberal parts 
of the country. The grant to Congress of the power 
to regulate commerce did not come from any desire 
to have it regulated, but from the wish to make it free 

vfrom regulation by the States. A motion that the 
votes of two thirds of the members of each house be 
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required for the enactment of any law regulating 
commerce was seriously considered by the conven- 
tion, and was almost adopted. Should one State so 
regulate production as to curtail it, the harm would 
be felt by the citizens of that State only : but the reg- 
ulation of commerce by one State would extend in cf- 
fect to others, and retaliation might become wide- 
spread and ruinous. There were ample reasons for 
the convention’s treatment of the power to regulate 
production as a subject entirely different from, and 
outside of, the authority to make Jaws applicable to 
commerce ; and for its leaving the one to the States 
and assigning the other to Congress. 

There are few who would argue that the power to 
regulate production is generally included in the power 
to regulate commerce. The extension is sought by 
more subtle arguments, which put little reliance upon 
the words of the constitution, but much weight is 
given to the use of ambiguous and incorrect expres- 
sions in some of the Supreme Court’s opinions. As 
the resule of the court’s attempting to divide com- 
merce, when it admits that no one can describe the 
line of demarkation and says that this line can be 
drawn only from point to point as the court pricks 
them out, sometimes when necessary to make an ar- 
gument for an invasion of what had previously been 
regarded as “Intrastate Commerce” the justices fell 
into the habit of saying that a local affair so directly 
“affects Interstate Commerce” as to make the power 
of Congress applicable. From the recurrence of that 
statement as one of the reasons given in opinions for 
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decisions that the power of Congress applied to some 
kinds of commercial activities, the proposition came 
to be that whatever “affects Interstate Commerce,” 
whether with a sufficient degree of directness or not 
being within the judgment of the court, becomes sub- 
ject to the power of Congress. The obvious fact that 
this proposition can be used to prove that every act 
of every citizen is subject to the power of Congress 
has not prevented its judicial acceptance. 

We may pause here to ask: what is the funda- 
mental reason for objecting to a division of sover- 
eignty ? It is that each act of each person affects the 
doing of every other act by that person. If a man 
attempt to serve two masters the more diligence he 
may apply to the service of one the less can he apply 
to the service of the other. There are only two ways 
in which a man can serve two masters: his time of 
service may be divided between them ; or he may do 
one kind of work for one and another kind for the 
other. Obviously sovereignty could not be divided, 
between two governments existing in the same terri- 
tory, according to time ; so, any attempt to divide it 
requires that each of the two governments have power 
over certain kinds of conduct, while the citizen is left 
free to determine for himself whether he will engage 
in conduct of a kind that will make him subject to the 
power of one government or to that of the other. It 
is equally clear that, if one of the governments can 
apply its power to conduct of a kind that is made sub- 
ject to the other for the reason that the latter kind of 
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conduct affects conduct of a kind that is subject to 
the government that so seeks an extension of its power, 
then the whole attempt to divide sovereignty fails. 
If one such extension of power may be made, then all 
powers may be seized by the aggressor government 
and it will become supreme. 

The argument that because certain conduct in in- 
dustry affects “Interstate Commerce” the power of 
Congress may be extended to that conduct is simply 
an argument that sovereignty ought not to have been 
divided, or that the division ought to be abolished. 
But the constitution does divide sovereignty, and it 
imposed upon the Supreme Court the duty of preserv- 
ing that division, however inconvenient it may be. 
What has become of the constitutional division of 
sovercignty may be seen from the opinion in the case 
of National Labor Relations Board vs. Jones & Laugh- 
lin Steel Corporation. 

A summary of the provisions in the National Labor 
Relations Act will be given first, and then a state- 
ment of the facts in the case. 

The Act creates the Board, and gives to it the au- 
thority “to prevent any person from engaging in any 
unfair labor practice affecting commerce.” There 
are in the Act some definitions to which attention 
must be dirccted. The term commerce is defined as 
being only the part that is subject to Congress accord- 
ing to the prevailing, but erroneous, view of its di- 
vision. It is necessary to set out the complete defini- 
tion of “affecting commerce” : 
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The term “affecting commerce” means in commerce, 


pot burdening or obstructing commerce or the free flow 


of commerce, or having led or tending to lead to a labor 
dispute burdening or obstructing commerce or the free 
flow of commerce. 


“An unfair labor practice for an employer” is de- 
fined broadly as interference with employees in the 
exercise of their “right to self-organization, to form, 
join, or assist labor organizations, to bargain collec- 
tively,” and to engage in concerted activities for such 
purposcs. Employers are also forbidden to discrimi- 
nate so as “to encourage or discourage membership in 
any labor organization” ; to discharge employees un- 
der certain conditions ; and to refuse to bargain col- 
lectively with the representatives designated by the 
Board as those of his employees. 

In general the Act may be described as giving to 
the Board the authority to investigate “labor disputes,” 
and to adjudicate upon them. The Board’s decision 
as to what the facts are in a case before it is final, if 
supported by evidence, but any decision on a ques- 
tion of law is subject to review by the courts. 
Whether there is any evidence to support a finding of 
fact is a question of law. 

The facts in the case were that Jones & Laughlin 
had discharged some employees who “were active 
leaders in the labor union,” and the accusation was 
that the workmen had been discharged for the reason 
that they had been active in the union. All the work- 
men involved had been employed about a plant that 
produced iron and steel from raw materials. It is 
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important, however, to observe the duties of each 
workman involved. “Iwo of the employees were 
motor inspectors ; one was a tractor driver ; three 
were crane operators ; one was a washer in the coke 
plant ; and three were laborers.” From that state- 
ment it scerns that all were engaged in production, 
and not one in commerce. 

A part of the Board’s conclusions was that the plant 
“might be likened to the heart of a self-contained, 
highly integrated body,” drawing raw materials from 
other States, in part through arteries and means con- 
trolled by the corporation, and that the plant trans- 
formed the materials and then pumped them out to 
all parts of the nation through the vast mechanism 
that the corporation had elaborated. From this state- 
ment the contention was made that the plant was av 
part of the great stream of commerce, and the decision 
of the Board was that the corporation had violated 
the Act by discharging some workmen for being too 
active in the union. The order made was that the 
men be reinstated with back pay, and that was sus- 
tained by the Supreme Court. 

In the beginning of the discussion, there must be 
observation of the fact that Jones & Laughlin were 

engaged in commerce as well as in production, as are 
all manufacturers whenever they sell their products. 
Indeed it is likely that there were in the plant many 
workmen who were employed in commerce, and 
probably some who were engaged in commerce dur- 
ing a part of their working time and in production 


during the remainder. The Act may be applied, 
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without violation of the constitution, to the part of a 
manufacturer’s business that consists of distributing 
and selling his products, and to his relations with em- 
ployees while they are so engaged. It may apply to 
a man’s conduct one minute and not the next, or to 
one part of his business and not to another. 

In the first part of its opinion the court, as indeed 
the precedents in its decisions justified, reversed the 
action of the convention, in rejecting Randolph’s 
sixth resolution, and assumed for itself the power to 
decide that Congress may regulate “what is national.” 
That is shown by what was said in the beginning of 
its consideration of the case : 


The act is challenged in its entirety as an attempt to 
regulate all industry, thus invading the reserved powers of 
the States over their local concerns. It is asserted that 
the references in the act to interstate and foreign com- 
merce are colorable at best ; that the act is not a true regu- 
lation of such commerce or of matters which directly af- 
fect it, but on the contrary has the fundamental object of 
placing under the compulsory supervision of the federal 
government all industrial labor relations within the nation. 
The argument secks support in the broad words of the 
preamble (section 1°) and in the sweep of the provisions 
of the act, and it is further insisted that its legislative his- 
tory shows an essential universal purpose in che light of 
which its scope cannot be limited by either construction 
or by the application of the separability clause. 

If this conception of terms, intent and consequent in- 
separability were sound, the act would necessarily fall 
by reason of the limitation upon the federal power which 
inheres in the constitutional grant, as well as because of 
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the explicit reservation of the Tenth Amendment. The 
authority of the federal government may not be pushed to 
such an extreme as to destroy the distinction, which the 
commerce clause itself establishes, between commerce 
“among the several States” and the internal concerns of.a 
state. That distinction between what is national and le 
what is local in the activities of commerce is vital to the 
maintenance of our federal system. [Italics supplied. } 


All through the court’s opinion runs a ‘confusion 
of ideas about the division of sovereignty, and cer- 
tain passages indicate that the dominating conception 
of that division was that Congress was not expected to 
go into the borders of a State to regulate any conduct 
except as an excuse for it could be forthcoming and 
approved by the court. In other words, the opinion 

"was written as if there had been an attempt to divide 
sovereignty between the National Government and 
the States along territorial lines but, the division not 
being one that could be put into legal effect success- 
fully in all cases, the court was authorized to make 
rectifications of the dividing line in such cases as in its 
judgment might seem necessitous. “There can hardly 
be any other explanation of these statements : 


That intrastate activities, by reason of close and intimate 
relation to interstate commerce, may fall within federal 
control is demonstrated in the case of carriers who are 
engaged in both interstate and intrastate transportation. 
There federal control has been found essential to secure 
the freedom of interstate traffic from interference or un- 
just discrimination and to promote the efficiency of the 
interstate service. 
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All the fallacies in the opinion are completely ex- 
posed when the statements quoted above are con- 
sidered with another one, which was as follows : 


The close and intimate effect which brings the subject 
within the reach of federal power may be due to activities 
in relation to productive industry although the industry 
when separately viewed is local. 


Those fallacies have run around a circle which, al- 
though it has been delineated in preceding chapters, 
should be briefly described again. First, the court 
made the unauthorized division of commerce into that 
subject to Congress and that subject to the States, call- 
ing the former “national” and the latter “local.” 
Then, to escape from the inconvenience of that di- 
vision and to turn around before arriving at some of 
the most absurd of the conclusions to which a logical 
train of thought from such a premise would lead, the 
court said that the power of Congress to regulate “In- 
terstate Commerce” might be extended to include 
“Intrastate Commerce,” whenever the latter “affects” 
the former. From that superfluous deduction, there 
was made, in violation of the constitution, the next 
one, that conduct that is not in commerce may be 
regulated by Congress, if it affects “Interstate Com- 
merce.” 

How the court was misled by what had been said 
in previous opinions about the division of commerce 
into foreign, interstate, and intrastate, and by some 
decisions that had put that division into legal effect, 
is indicated by the statement that in the provision au- 
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thorizing the Board to prevent “any unfair labor 
practice” the critical words are “affecting commerce.” 
After quoting the Act’s definitions of commerce and 
the term “affecting commerce,” the court said of the 
latter : 


This definition is one of exclusion as well as inclusion. 
The grant of authority to the Board does not purport to 
extend to the relationship between all industrial employees 
and employers. Its terms do not impose collective bar- 
gaining upon all industry regardless of effects upon inter- 
state or foreign commerce. It purports to reach only 
what may be deemed to burden or obstruct that commerce 
and, thus qualified, ic must be construed as contemplating 
the exercise of control within constitutional bounds. It 
is a familiar principle that acts which directly burden or 
obstruct interstate or foreign commerce, or its free owt 
are within the reach of the congressional power. Acts 
having that effect are not rendered immune because they 
grow out of labor disputes. It is the effect upon com- 
merce, not the source of the injury, which is the criterion. 


The reasons given by the court for its decision 
necessarily make it assume the jurisdiction to decide 
“what is national and what is local in the activities of 
commerce.” Thus the court does what the conven- 
tion expressly refused to authorize it to do, and be- 
comes superior to both the convention and the consti- 
tution. So long as the court confined its assumption of 
this unauthorized jurisdiction to deciding that conduct 
in commerce was of local importance or of national im- 
portance and thus within the discretion of the court 
subject to either branch of sovereignty, the only effect 
was to destroy the immunity of the citizen against a 
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State’s regulation of his conduct in commerce: but 
now another unauthorized extension has been made. 
The effect of that extension is that, if a certain kind 
of conduct that is not in commerce affects conduct 

“that is in commerce, then the court may decide 
whether the commerce involved is of national im- 
portance or of local importance and, if the former, 
that the power of Congress applies to the kind of con- 
duct that is not in commerce but affects it. This de- 
stroys the last immunity of the citizen. 

The gross materialism of the argument in support 
of the Act, which became the theory of the court’s 
decision, is indicated by the following part of the 
opinion : 


The various parts of respondent’s enterprise are de- 
scribed as interdependent and as thus involving “a great 
movement of iron ore, coal and limestone along well- 
defined paths to the steel mills, thence through them, and 
thence in the form of steel products into the consuming 
centers of the country —a definite and well-understood 
course of business.” It is urged that these activities con- 
stitute a “stream” or “flow” of commerce, of which the 
Aliquippa manufacturing plant is the focal point, and that 
industrial strife at that point would cripple the entire 
movement. 


Thoughts about the things and places involved 
seem to have been permitted to dominate the reason- 
ing about the case. The court gave no consideration 
to the facts that the conduct of men was all that either 
Act of Congress or of a State’s Legislature could regu- 
late, and that any division of the power to make laws 
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must be designated by reference to a classification of 
conduct. For the simple reasons that laws made by 
men can regulate nothing except human conduct, and 
that the convention decided to make national laws 
operate directly on citizens, the meaning of the grant 
to Congress of the power to regulate commerce must 
be taken as being that the power there given cannot 
be applied to any kind of conduct that is not in com- 
merce. 

A division of sovereignty which, although it makes 
each citizen serve two masters, tells him clearly that 
while in any kind of commerce he is subject to the 
one and that while engaged in any other activity he 
is subject to the other, is bad : but it becomes insuf- 
ferable when the classification of conduct upon which 
it is founded is obliterated. That classification is all 
there is to provide for certainty in either the making 
of Jaws or in their enforcement. Without it the 
legislator cannot know whether the law he proposes 
to enact will be valid or void. ‘The citizen, deprived 
of the constitution’s direction as to when he shall obey 
one master and when the other, waits for the court’s 
decree to tell him. But the court says: “We have 
often said that interstate commerce itself is a practi- 
cal conception.” “For the politician who wishes to 
create two sets of regulating officials where the con- 
stitution says that there shall be but one, it is indeed 
“a practical conception”! But to the citizen who 
must know the law that applies to commerce, or to 
industry, it is only the cause of confusion, disrespect 
for law, and lack of faith in government. 
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The public has not seen the full significance of the 
decision in the case of National Labor Relations Board 
vs. Jones & Laughlin. By assuming the authority to 
uphold an Act of Congress for the reason that it ap- 
plies to a matter of national importance, and to up- 
hold a State’s legislation for the reason that it applies 
to a matter of local importance, the court has simply 
created another veto. This statement can neither be 
refuted nor qualified by saying that such a matter of 
national importance must be onc that “affects Inter- 
state Commerce.” Carry what is said in this opinion 
to its logical conclusion and Congress may prescribe 
that cach person shall buy two eggs a day ; or, if that 
bea matter of local importance, a State might so enact ; 
and the court’s escape would have to be by declaring 
the legislation to be unreasonable and therefore void, 
A disinterested and competent foreigner may be relied 
upon for support here : in his Lectures on The Amer- 
ican Constitution Sir Maurice Amos says : 


The question when a subject is to be held to be national 
in scope so as to vest in Congress the exclusive power ta 
regulate it, is not an easy one. The case of the Louisiana 
law and the Mississippi steamboat (Hall vs. De Cuir) 
shows that the expression “national_in scope” must not 
be restricted to mean subjects which are of equal im- 
portance in all parts of the country. It would seem to 
mean rather a subject which cannot be satisfactorily dealt 

wv | with by one or more States acting severally. But if this 
meaning is correct, it reduces the proposition that Con- 
|sress has exclusive power in subjects which are national 
in scope to little more than a tautology — or, in more 


THE POWERS OF THE STATES 179 


benevolent terms, to yet another occasion for the exercise 
of the wisdom of the Supreme Court. And a tendency 
can perhaps be discerned, in some of the cases, to de- 
termine the question whether a State has trespassed upon 
the domain reserved for national regulation by a simple 
reference to the intrinsic propriety of the State’s action. 


That the exercise of such a power is not the decision 
of questions of law but the application of a political 
veto is a proposition that requires no argument. It 
is equally clear that, under our present form of govern- 
ment, this veto must be applied as the popular major- 
ity dictates. 

The illogical, confused thinking that produced the 
conception of “interstate commerce” may be found 
at almost any time in pending proposals for legislation 
by Congress. One of these, now being given con- 
sideration and much support, is the bill that would 
require that all engaged in “interstate commerce” ob- 
tain a national license, and the conditions for procur- 
ing the license would be, in substance, that the 
licensce’s conduct in producing what is sold in “inter- 
state commerce” be in compliance with standards 
prescribed in the bill. All that has been said in dis- 
cussion of the National Labor Relations Act is ap- 
plicable to such a proposal. The advocates for legis- 
lation of this kind do not seek to regulate conduct in 
commerce, but activities of other classes, and would 
deny the privilege of engaging in commerce to any- 
one who might refuse to surrender his immunity 
against the regulation by Congress of an activity not 
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in commerce. Obviously, to sustain the validity of 
such legislation would be to make Congress supreme 
in a manner not authorized by the constitution. 

This division of power with respect to conduct in 
commerce and that of other kinds has been the sub- 
ject of confusion in another aspect. Congress has 
complete power to prevent the sale of any product, 
an instance being the oleomargarine involved in the 
case of McCray vs. United States. Also there is 
power to prevent the sale of oleomargarine made to 
resemble butter in color. What the court did not 
take into consideration in writing its opinion in Mc- 
Cray’s case was that the resemblance to butter was a 
quality in the article itself, and selling an article of that 
kind was an act in commerce that is within the grant 
to Congress. There is, however, a difference be- 
tween the act of selling an article having some quality, 
or lack of quality, which Congress considers a reason 
for excluding it from commerce, and the act of sell- 
ing an article that is like all other articles of its kind 
but has been made in a factory where there was some 
practice looked upon unfavorably by Congress. In 
the former case, the act of selling an article of that 
kind can be simply forbidden, and that does not go 
beyond the control of commerce. To forbid a sale 
in a case of the second kind, however, requires a dis- 
crimination against one engaged in commerce, not 
on account of any act he has done in that class of 
conduct, but for the reason that he has done an act 
outside of the scope of the power applicable. A legis- 
lative denial of the privilege of engaging in commerce 
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for such a reason would be an invasion of the citizen’s 
immunity against national regulation of his conduct 
in production, whether the production be in a factory 
or on a farm. 

The very fact that there is one important exception 
to the general assignment to the States of all power 
to make laws regulating any kind of conduct not in 
commerce proves the existence of the citizen’s im- 
munity against any such legislation by Congress. That 
exception is in the grant of authority to Congress to 
provide for the issuance of letters patent to inventors. 
Most inventions pertain to production of some kind, 
and the conduct involved is entirely local, although 
it is of national importance. Had the convention 
omitted this provision, there would have been few 
to contend that, without the grant of the power, Con- 
gress could use it. Here is additional and positive 
proof that the convention did not make the division 
of the power to make laws regulating conduct with 
reference to a Classification of the subjects of Jegisla- 
tion as being of national importance and of local im- 
portance ; but the members saw that the method of 
dividing sovereignty that they had used would leave 
with the States a power of the kind that should be in 
Congress, and made an exception to provide for it. 
The fact that they considered it necessary to make 
this exception proves that there is no authority to make 
any additional exception, other than by amendment. 

There are, in Article One, Section Ten, two pro- 
visions that must also be considered as being exceptions 
from the general statement that the powers of the 
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States in the second class embrace the making of all 
laws to regulate conduct not in commerce. Those 
provisions are that: “No State shall make any Thing 
but gold and silver Coin a Tender in payment of 
Debts” ; and that “No State shall pass any Law im- 
pairing the Obligation of Contracts.” Both pro- 
visions apply to the law of contracts, without regard 
to the class of conduct involved. 

The tenth amendment has such a direct connection 
with those powers of the States that are in the second 
class as to require its discussion here. That amend- 
ment is : 


The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are re- 
served to the States respectively, or to the people. 


The fact that all powers of the first class are dele- 
gated to the United States by the constitution, being 
included within the one to provide for the common 
defence and gencral welfare, is sufficient to show that 
the tenth amendment has no application to any na- 
tional power of the first class. Consequently, it can- 
not be used to make an argument for the denial of 
constitutionality to any action of the National Gov- 
ernment that does not invade an immunity of a citi- 
zen. The confusion about the legal effect of this 
amendment arose from the neglect of the classifica~ 
tion of powers and of the immunities given to citizens. 
Obviously, its effect upon the exercise of the national 
power to make laws regulating personal conduct must 
be considered in an aspect entirely different from the 
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view that should be taken of its relation to the action 
of Congress in establishing some institution the pri- 
mary purpose of which is not to control conduct. 
It does not, however, create any immunity, but only 
gives emphasis to the existence of those that were 
created, against the National Government, by the 
constitutional division of sovereignty in the manner 
explained in the second chapter. There is no doubt 
that the tenth amendment was intended to impose 
limitations upon national powers, but its authors did 
not understand the constitutional division of sover- 
eignty, and simply failed to accomplish their purpose. 
Although the correct view demands that it be con- 
sidered as having no actual legal effect, it does, for 
argumentative purposes, indicate clearly the existence 
of the immunity that has been treated in this chapter. 
If the amendment can be given any legal effect, then 
one must be ascribed to it. The only one that could 
be given to it is that it is a positive direction that the 
national power to make laws regulating conduct shall 
not be applied to any conduct not of a kind within 
any classification assigned to Congress by the original 
constitution : but all that was done by the convention. 

This discussion of the State’s powers in the second 
class may be brought to an end with a reiteration of 
statements: that the part of sovereignty that pertains 
to the making of laws to regulate conduct was divided 
between the National Government and the States ac- 
cording to a classification of conduct ; that the omis- 
sion of any kind of conduct in production from the 
description of the subjects about which Congress 
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might legislate created an immunity in the citizen 
against any such legislation by Congress ; and that 
the duty of the courts is to protect that immunity. 

So many powers of the first class are denied to the 
States by Article One, Section Ten, as to make almost 
superfluous any comment upon that aspect of sover- 
eignty in the States. The two paragraphs of the sec- 
tion that apply to this subject are : 


No State shall enter into any Treaty, Alliance, or Con- 
federation ; grant Letters of Marque and Reprisal ; coin 
Money ; emit Bills of Credit ; make any Thing but gold 
and silver Coin a Tender in Payment of Debts ; pass any 
Bill of Attainder, ex post facto Law, or Law impairing the 
Obligation of Contracts, or grant any Title of Nobility. 


No State shall, without the consent of Congress, lay 
any Duty of Tonnage, keep Troops, or Ships of War in 
time of Peace, enter into any Agreement or Compact with 
another State, or with a foreign Power, or engage in War, 
unless actually invaded, or in such imminent Danger as 
will not admit of delay. 


All the attributes of sovereignty, so far as the mak- 
ing of a nation is involved, are thus denied to the 
States. The governments of the States may, how- 
ever, create and maintain many institutions of the 
same kind that may be established by the National 
Government. With respect to some of these the 
powers of the States are more extensive than national 
powers ; for instance, both branches of sovereignty 
may establish schools, but the States only may make 
attendance upon them compulsory. There is neces- 
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sarily some duplication in the use of powers in the 
first class by the States and the National Government, 
but that cannot do a fraction of the harm that is done 
by the overlapping application of their powers to 
regulate conduct ; and the one is, to some extent, per- 
mitted by the constitution, while the other is for- 
bidden. 

The relations between the governments of the States 
and that of the United States must be considered with 
reference to the division of sovereignty between them. 
Much of the confusion that has prevented a correct 
comprehension of those relations arose from the view 
that the governments of the States have rights against 
the National Government ; whereas, the States have 
only powers over persons that may be found within 
their borders. Since the convention’s decision was 
that the laws of the United States should operate di- 
rectly on the individual citizens of the States, and the 
power to make laws was divided, so far as laws that 
regulate conduct are concerned, there is no relation 
between the two branches of sovereignty. Neither 
sovereign may protect the citizen against the ordinary 
laws of the other ; but neither may make a law that 
applies to conduct that was assigned to the control of 
the other. Consequently, in order to preserve the 
division of sovereignty, the citizen must protect him- 
self against such aggression by either, and that protec- 
tion can be obtained only through the courts. The 
division of sovereignty cannot be preserved unless it 
is clear and simple, as it is when contemplated accord- 
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ing to the provisions of the constitution, which with 
a few easily understood exceptions leave production 
under the exclusive control of the States and com- 
merce under the exclusive control of the National 
Government. 


CHAPTER VII 
CONCLUSION 


Was Hamilton right when he said to the conven- 
tion, “two sovereignties cannot co-exist within the 
same limits”? According to his conception of gov- 
ernment he was right, and the course of development 
that government in this country has followed proves 
that he was right. It was not, however, inevitable 
that this proof should come, for the trend might have 
been toward government of a different character, and 
the question asked above must be considered with 
reference to the most important changes in the form 
of our government that have occurred since the con- 
stitution went into effect. 

Those changes may be described as having been : 
first, the constitution was prepared on the theory that 
neither States nor nation would engage in extensive 
regulation of the conduct of citizens, but now, instead 
of general freedom from control by both govern- 
ments we have general subjection to control by both ; 
second, the constitution was preparcd for the govern- 
ment of a republic by representatives, and we have 
become a democracy. Each of these changes is of 
great importance in trying to reconcile the apparent 
contradiction between the proposition that sover- 
eignty cannot be divided and the argument in the 


preceding pages; that the constitution did make a 
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division of sovereignty which might have been pre- 
served had it been understood. 

For the want of better terms Hamilton must be 
called a Tory and the majority of the convention’s 
members should then be called Liberals. Which of 
these opposing conceptions of what government ought 
to be a person accepts will determine for his mind the 
truth or falsity of the proposition that sovereignty 
cannot be divided. The Tory believes in a strong 
government that is able and disposed to regulate nearly 
all the conduct of its citizens ; while the Liberal be- 
lieves that the government that governs least governs 

“best. The one believes that positive interference by 
government may promote the happiness and welfare 
of its people, but the other believes that the role of 
government ought to be confined to the protection of 
life, liberty, and property. In the mind of the Tory 
sovereignty cannot be divided, while in the mind of 
the Liberal it can be, in practice at least. The greater 
part of our difficulties in government under the con- 
stitution have come from the facts that it was prepared 
according to the Liberal’s conception of government 
and we have been governed more and more accord- 
ing to the Tory’s conception of the functions of 
government. 

So long as both the States and the National Govern- 
ment, to the extent that may be reasonably expected 
of any government, confined their activities to the 
protection of life, liberty, and property, the principle 
that “no man can serve two masters,” that sovereignty 
cannot be divided, was not completely applicable, 
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All that has been changed. The destruction by the 
Supreme Court of the immunity against the National 
Government’s regulation of conduct in industry will 
probably lead to the obliteration of the same immunity 
in agriculture. When that occurs the governments 
of the States will hardly have an excuse for existence, 
but all the indications are that they will continue to 
compete with the National Government in the es- 
tablishment of bureaucracies. What one set of bu- 
reaucrats may find to regulate and devour will be 
used to feed the other also, and the citizen will not 
be serving two lenient masters, as he was during the 
first century and a quarter under the constitution, but 
two that will first restrain his production and then 
consume a large part of what he may succeed in pro-~ 
ducing. The struggles of each group of bureaucrats 
to retain its powers and perquisites of offices will 
necessarily deprive the citizen of more and more of 
the benefits that should be the fruits of his productive 
efforts. During two periods, the first having termi- 
nated some time prior to 1860 and the second having 
begun about twenty years later but now apparently 
terminated, the constitution must be regarded as suc~ 
cessful in comparison with other constitutions of 
government. Had either branch of sovereignty then 
indulged in extensive regulatory activities it is doubt- 
ful whether any success ever could have been at- 
tributed to the constitution. Since both masters have 
begun the extensive regulation of conduct, the citizen 
must either prevent one or the other from governing 
in that manner or revive the immunities that the con- 
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stitution gave him, and then defend them as his very 
life ; else he will perish. 

In considering the effects of the change from 2 re- 
public to a democracy, there should be recognition of 
the fact that the two forms of government are so ¢s- 
sentially different that a good constitution for either 
would be a bad constitution for the other. In a re- 
public of the kind that we were originally the popular 
will is not supposed to dictate the immediate action of 
government, but that is determinable by the decision 
of representatives who have the duty of using their 
own judgment. In order that the judgment of all 
the representatives might not be immediately re- 
sponsive to popular clamor the senators were made 
elective by the legislatures of the States and their terms 
were made longer than those of members of the 
House. 

The drift from a republic into a democracy first 
became noticeable when the electors of the President 
abdicated as representatives supposed to use their own 
judgment in selecting the proper man for the office 

Y and became registers of the popular will. This tend- 
ency was increased by the adoption of the twelfth 
amendment, and the electors became mere tools of a 
political party. 

Then the seventeenth amendment substituted the 
popular election of senators for their choice by repre- 
sentatives of the people acting in the legislatures of the 

“States. That accomplished the final conversion of 
the republic into a democracy. 

Accompanying these amendments, and increasing 
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their effects, were laws providing for the selection of 
candidates for offices in primaries instead of selection 
by representatives in conventions, and the adoption by 
many of the States of laws permitting the initiation of 
legislation by the people, the referring of legislation 
to the people for approval or rejection, and the recall 
of officers. 

These amendments, whether they be considered as 
good or bad, made changes in the nature of the govern- 
ment without any change in the rules according to 
which it was supposed to be conducted. As has been 
said in preceding pages, one of the purposes of the 
constitution was to provide rules for the regulation 
of the conduct of representatives given the duty to 
govern according to their own judgment without 
being told directly by the people what they should 
do. In other words, the constitution was so pre- 
pared as to be a restraint upon representatives, or 
agents, and not a restraint upon the people, who were 
the principals but could not act directly. Since the 
representatives have ceased to use their own judgment 
as to what their conduct should be in running the 
government, but seek to ascertain the popular will 
and to follow it, our whole constitutional system is 
replete with inconsistency. The situation is almost 
as if a person, recognizing his own disability, had ap- 
pointed an agent to manage all his affairs, but had im- 
posed limitations upon the authority of the agent by 
means of a written power of attorney, and later had 
dismissed the agent but continued in his own direct 
management of his affairs to regard himself as being 


192 THE PROBLEM OF THE CONSTITUTION 


bound by the limitations that he had imposed upon 
the agent’s authority. 

Our becoming a democracy has raised a question of 
equal importance with the one about the division of 
sovereignty. Is it worth while to try, by means of a 
written constitution, to create and protect immuni- 
ties of citizens against government in a democracy ? 
The question is not whether any constitutional guar- 
antee of freedom from control by government can 
survive the attack of a democratic majority, for that 
is clearly impossible ; but the question is, whether the 
effort will be productive of good or harm? From 
the time that Cleisthenes invented ostracism by popu- 
lar vote, as a means of sending into exile the leader of 
any opposition to the majority of the Athenian de- 
mocracy, the record of all democracies indicates that 

[ae immunity is safe against the direct action of an 
“Vunrestrained popular majority. Proof of this may be 
found in the fact that our political majority hailed as 
“Liberals” the five justices of the Supreme Court who 
upheld the destruction of one of the citizen’s last im- 
munities by the National Labor Relations Act. The 
majority did not see that true liberalism, as well as 
the constitution, demanded the defense of that im- 
munity, and those who acted as real liberals, Justices 
McReynolds, VanDevanter, Sutherland, and Butler, 
and tried to preserve the immunity, were denounced 
as “Tories.” 

A new constitution has been evolving ever since the 
adoption of the one that was prepared by the conven- 
tion, and all the facts indicate that the process will 


CONCLUSION 193 


continue. The course of that evolution ought to be 
considered in three aspects. So far as it has been 
directed by amendments properly ratified, it has been 
as contemplated by those who prepared and adopted 
the constitution. In another aspect that evolution 
has been as originally expected: the authorized use 
of powers in the first class has been made broader by 
interpretation. For instance, the making of internal 
improvements by the National Government was at 
first held by many, perhaps a majority, to be uncon- v 
stitutional ; but now we have the Tennessee Valley 
Authority. All such changes are properly within the 
field of constitutional politics. 

In a third aspect, however, the course of the con- 
stitution’s evolution in meaning has not been either as 
contemplated or authorized by the work of the con- 
vention that prepared it and the conventions that 
ratified it. The process of changing the constitution 
by interpretation ought never to have been applied 
to either the creation or the destruction of an im- 
munity of citizens against the control of conduct by 
government. Our constitutional law was made to 
depend upon the proposition that neither a State’s 
legislature nor Congress may enact a law to regulate 
conduct of a kind that the constitution made immune 
to such regulation. To deny that fundamental prin- 
ciple is to deny that the constitution has any effect’ 
in law. The Supreme Court’s decision that the Na- 
tional Labor Relations Act is valid law did not simply 
amend the constitution by interpretation ; it deprived 
us of constitutional law. 
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We have gone back to where we must consider again 
the problem of dividing sovereignty. If we are un- 
willing to be governed any longer according to the 
only division of sovereignty that has ever been law- 
fully authorized in this country, we ought either to 
abolish that division or change it. That there will be 
more changes in the meaning of the constitution may 
hardly be doubted, but what those changes will be, 
and what they ought to be, are subjects that cannot be 
discussed without knowing what kind of government 
the people of the United States will determine to have. 
Those who deplore any change may derive some com- 
fort from an observation that was made by Montes- 
quieu : 

The prosperity of states is frequently greater in the 
insensible transition from one constitution to another than 
in either of those constitutions. Then it is that all the 
springs of government are upon the stretch, that the 
citizens assert their claims, that friendships or enmities are 
formed amongst the jarring parties, and that there is a 
noble emulation between those who defend the ancient 


and those who are strenuous in promoting the new con- 
stitution. 


APPENDIX 
I 


CONSTITUTION OF THE UNITED STATES 
1787 


WE rue Peope oF THE Unrrep States, in Order to form 
a more perfect Union, establish Justice, insure domestic 
Tranquility, provide for the common defence, promote 
the general Welfare, and secure the Blessings of Liberty 
to ourselves and our Posterity, do ordain and establish this 
CONSTITUTION for the United States of America. 


ARTICLE I 


Section. 1. All legislative Powers herein granted shall 
be vested in a Congress of the United States, which shall 
consist of a Senate and House of Representatives. 

Section. 2. The House of Representatives shall be 
composed of Members chosen every second Year by the 
People of the several States, and the Electors in each State 
shall have the Qualifications requisite for Electors of the 
most numerous Branch of the State Legislature. 

No Person shall be a representative who shall not have 
attained to the Age of twenty-five Years and been seven 
Years a Citizen of the United States, and who shall not, 
when elected, be an Inhabitant of that State in which he 
shall be chosen. 

Representatives and direct Taxes shall be apportioned 
among the several States which may be included within 
this Union, according to their respective Numbers, which 
shall be determined by adding to the whole Number of 
free Persons, including those bound to Service for a Term 
of Years, and excluding Indians not taxed, three fifths of 
all other Persons. The actual Enumeration shall be made 
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within three Years after the first Meeting of the Congress 
of the United States, and within every subsequent Term 
of ten Years, in such Manner as they shall by Law direct. 
The Number of Representatives shall not exceed one for 
every thirty Thousand, but each State shall have at Least 
one Representative ; and until such enumeration shall be 
made, the State of New Hampshire shall be entitled to 
chuse three, Massachusetts eight, Rhode-Island and Provi- 
dence Plantations one, Connecticut five, New-York six, 
New Jersey four, Pennsylvania eight, Delaware one, 
Maryland six, Virginia ten, North Carolina five, South 
Carolina five, and Georgia three. 

When vacancies happen in the Representation from 
any State, the Executive Authority thereof shall issue 
Writs of Election to fill such Vacancies. 

The House of Representatives shall chuse their Speaker 
and other Officers ; and shall have the sole Power of Im- 
peachment. 

Section. 3. The Senate of the United States shall be 
composed of two Senators from each State, chosen by the 
Legislature thereof, for six Years ; and each Senator shall 
have one Vote. 

Immediately after they shall be assembled in Conse- 
quence of the first Election, they shall be divided as 
equally as may be into three Classes. The Seats of the 
Senators of the first Class shall be vacated at the Expira- 
tion of the second year, of the second Class at the Expi- 
ration of the fourth Year, and of the third Class at the 
Expiration of the sixth Year, so that one-third may be 
chosen every second Year ; and if Vacancies happen by 
Resignation, or otherwise, during the Recess of the Legis- 
lature of any State, the Executive thereof may make tem- 
porary Appointments until the next Meeting of the Legis- 
lature, which shall then fill such Vacancies. 

No Person shall be a Senator who shall not have attained 
to the Age of thirty Years, and been nine Years a Citizen 
of the United States, and who shall not, when elected, be 
an Inhabitant of that State for which he shall be chosen. 

The Vice President of the United States shall be Presi- 
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dent of the Senate, but shall have no Vote, unless they 
be equally divided. 

The Senate shall chuse their other Officers, and also 
a President pro tempore, in the Absence of the Vice Presi- 
dent, or when he shall exercise the Office of President 
of the United States. 

The Senate shall have the sole Power to try all Im- 
peachments. When sitting for that Purpose, they shall 
be on Oath or Affirmation. When the President of the 
United States is tried, the Chief Justice shall preside : 
And no Person shall be convicted without the Concur- 
rence of two thirds of the Members present. 

Judgment in Cases of Impeachment shall not extend 
further than to removal from office, and disqualification 
to hold and enjoy any Office of honor, Trust or Profit 
under the United States: but the Party convicted shall 
nevertheless be liable and subject to Indictment, Trial, 
Judgment and Punishment, according to Law. 

Section. 4. The Times, Places and Manner of hold- 
ing Elections for Senators and Representatives, shall be 
prescribed in each State by the Legislature thereof ; but 
the Congress may at any time by Law make or alter such 
Regulations, except as to the Places of chusing Senators. 

‘The Congress shall assemble at least once in every Year, 
and such Meeting shall be on the first Monday in Decem- 
ber, unless they shall by Law appoint a different Day. 

Section. 5. Each House shall be the Judge of the 
Elections, Returns, and Qualifications of its own Mem- 
bers, and a Majority of each shall constitute a Quorum 
to do Business ; but a smaller Number may adjourn from 
day to day, and may be authorized to compel the Attend- 
ance of absent Members, in such Manner, and under such 
Penalties as each House may provide. 

Each House may determine the Rules of its Proceed- 
ings, punish its Members for disorderly Behavior, and, 
with the Concurrence of two thirds, expel a Member. 

Each House shall keep a Journal of its Proceedings, and 
from time to time publish the same, excepting such Parts 
as may in their Judgment require Secrecy ; and the Yeas 
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and Nays of the Members of either House on any ques- 
tion shall, at the Desire of one fifth of those present, be 
entered on the Journal. 

Neither House, during the Session of Congress, shall, 
without the Consent of the other, adjourn for mote than 
three days, nor to any other Place than that in which the 
two Houses shall be sitting. 

Section. 6. The Senators and Representatives shall 
receive a Compensation for their Services, to be ascer- 
tained by Law, and paid gut of the Treasury of the United 
States. They shall in all Cases, except Treason, Felony 
and Breach of the Peace, be privileged from Arrest dur- 
ing their Attendance at the Session of their respective 
Houses, and in going to and returning from the same ; 
and for any Speech or Debate in either House, they shall 
not be questioned in any other Place. 

No Senator or Representative shall, during the Time 
for which he was elected, be appointed to any civil Office 
under the Authority of the United States, which shall 
have been created, or the Emoluments whereof shall have 

, been encreased during such time ; and no Person holding 
any Office under the United States, shall be a Member of 
either House during his Continuance in Office. 

Section. 7. All bills for raising Revenue shall originate 
in the House of Representatives ; but the Senate may pro- 
pose or concur with Amendments as on other Bills. 

Every Bill which shall have passed the House of Repre- 
sentatives and the Senate, shall, before it become a Law, 
be presented to the President of the United States ; If he 
approve he shall sign it, but if not he shall return it, with 
his Objections to that House in which it shall have origi- 
nated, who shall enter the Objections at large on their 
Journal, and proceed to reconsider it. If after such Re- 
consideration two thirds of that House shall agree to pass 
the Bill, it shall be sent, together with the Objections, to 
the other House, by which it shall likewise be reconsid- 
ered, and if approved by two thirds of that House, it 
shall become a Law. But in all such Cases the Votes of 
both Houses shall be determined by Yeas and Nays, and 
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the Names of the Persons voting for and against the Bill 
_ shall be entered on the Journal of each House respectively. 
If any Bill shall not be retutned by the President within 
ten Days (Sundays excepted) after it shall have been pre- 
area him, the Same shall be a Law, in like Manner 
as if he had signed it, unless the Congress by their Ad- 
journment prevent its Return, in which Case it shall not 
be a Law. 

Every Order, Resolution, or Vote to which the Con- 
currence of the Senate and House of Representatives may 
be necessary (except on a question of Adjournment) shall 
be presented to the President of the United States ; and 
before the Same shall take Effect, shall be approved by 
him, or being disapproved by him, shall be repassed by 
two thirds of the Senate and House of Representatives, 
according to the Rules and Limitations prescribed in the 
Case of a Bill. 

Section. 8. The Congress shall have Power To lay 
and collect Taxes, Duties, Imposts and Excises, to pay the 
Debts and provide for the common Defence and general 
Welfare of the United States ; but all Duties, Imposts and 
Excises shall be uniform throughout the United States ; 

To borrow Money on the credit of the United States ; 

To regulate Commerce with foreign Nations, and 
among the several States, and with the Indian Tribes ; 

To establish an uniform Rule of Naturalization, and 
uniform Laws on the subject of Bankruptcies throughout 
the United States ; 

To coin Money, regulate the Value thereof, and of for- 
eign Coin, and to fix the Standard of Weights and Meas- 
ures ; 

To provide for the Punishment of counterfeiting the 
Securities and current Coin of the United States ; 

To establish Post Offices and post Roads ; 

To promote the Progress of Science and useful Arts, 
by securing for limited Times to Authors and Inventors 
the exclusive Right to their respective Writings and Dis- 
coveries ; 

To constitute Tribunals inferior to the supreme Court ; 
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To define and punish Piracies and Felonies committed 
on the high Seas, and Offenses against the Law of Nations ; 

To declare War, grant Letters of Marque and Reprisal, 
and make Rules concerning Captures on Land and Water , 

To raise and support Armies, but no Appropriation of 
Money to that Use shall be for a longer ‘Term than two 
Years ; 

To provide and maintain a Navy ; 

To make Rules for the Government and Regulation of 
the land and naval Forces ; 

To provide for calling forth the Militia to execute the 
Laws of the Union, suppress Insurrections and repel In- 
vasions ; 

To provide for organizing, arming, and disciplining, 
the Militia, and for governing such Part of them as may 
be employed in the Service of the United States, reserving 
to the States respectively, the Appointment of the Offi- 
cers, and the Authority of training the Militia according 
to the discipline prescribed by Congress ; 

To exercise exclusive Legislation in all Cases whatso- 
ever, over such District (not exceeding ten Miles square) 
as may, by Cession of particular States, and the Accept- 
ance of Congress, become the Seat of the Government of 
the United States, and to exercise like Authority over all 
Places purchased by the consent of the Legislature of the 
State in which the Same shall be, for the Erection of Forts, 
Magazines, Arsenals, dock-Yards, and other needful Build- 
ings ; — And 

To make all Laws which shall be necessary and proper 
for carrying into Execution the foregoing Powers, and 
all other Powers vested by this Constitution in the Gov- 
ernment of the United States, or in any Department or 
Officer thereof. 

Section. 9. The Migration or Importation of such 
Persons as any of the States now existing shall think 
proper to admit, shall not be prohibited by the Congress 
prior to the Year one thousand eight hundred and eight, 
but 2 Tax or duty may be imposed on such Importation, 
not exceeding ten dollars for each Person. 
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The Privilege of the Writ of Habeas Corpus shall not 
be suspended, unless when in Cases of Rebellion or In- 
vasion the public Safety may require it. 

No Bill of Attainder or expost facto Law shall be 
passed. 

No Capitation, or other direct, tax shall be laid, unless 
in Proportion to the Census or Enumeration herein before 
directed to be taken. 

No Tax or Duty shall be laid on Articles exported from 
any State. 

No Preference shall be given by any Regulation of 
Commerce or Revenue to the Ports of one State over 
those of another: nor shall Vessels bound to, or from, 
one State, be obliged to enter, clear, or pay Duties in an- 
other. 

No Money shall be drawn from the Treasury, but in 
Consequence of Appropriations made by Law ; and a reg- 
ular Statement and Account of the Receipts and Expendi- 
tures of all public Money shall be published from tume to 
time. 

No Title of Nobility shall be granted by the United 
States: And no Person holding any Office of Profit or 
Trust under them, shall, without the Consent of the Con- 
gress, accept of any present, Emolument, Office, or Title 
of any kind whatever from any King, Prince, or foreign 
State. 

Section. 10. No State shall enter into any Treaty, 
Alliance, or Confederation ; grant Letters of Marque and 
Reprisal ; coin Money , emit Bills of Credit ; make any 
Thing but gold and silver Coin a Tender in Payment of 
Debts ; pass any Bill of Attainder, expost facto Law, or 
Law impairing the Obligation of Contracts, or grant any 
Title of Nobility. 

No State shall, without the Consent of the Congress, 
lay any Imposts or Duties on Imports or Exports, except 
what may be absolutely necessary for executing it’s in- 
spection Laws : and the net Produce of all Duties and 
Imposts, laid by any State on Imports or Exports, shall be 
for the Use of the Treasury of the United States ; and all 
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such Laws shall be subject to the Revision and Controul of 
the Congress. 

No State shall, without the Consent of Congress, lay 
any Duty of Tonnage, keep Troops, or Ships of War in 
time of Peace, enter into any Agreement or Compact 
with another State, or with a foreign Power, or engage 
in War, unless actually invaded, or in such imminent Dan- 
ger as will not admit of delay. 


ARTICLE II 


Section. 1. The executive Power shall be vested in a 
President of the United States of America. He shall hold 
his Office during the Term of four Years, and, together 
with the Vice President, chosen for the same Term, be 
elected as follows 

Each State shall appoint, in such Manner as the Legis- 
lature thereof may direct, a Number of Electors, equal 
to the whole Number of Senators and Representatives to 
which the State may be entitled in the Congress : but no 
Senator or Representative, or Person holding an Office of 
Trust or Profit under the United States, shall be appointed 
an Elector. 

The electors shall meet in their respective States, and 
vote by ballot for two Persons, of whom one at least shall 
not be an Inhabitant of the same State with themselves. 
And they shall make a List of all the Persons voted for, 
and of the Number of Votes for each ; which List they 
shall sign and certify, and transmit sealed to the Seat of 
the Government of the United States, directed to the 
President of the Senate. The President of the Senate 
shall, in the Presence of the Senate and House of Repre- 
sentatives, open all the Certificates, and the Votes shall 
then be counted. The Person having the greatest Num- 
ber of Votes shall be the President, Fa such Number be a 
Majority of the whole Number of Electors appointed ; 
and if there be more than one who have such Majority, 
and have an equal Number of Votes, then the House of 
Representatives shall immediately chuse by Ballot one of 
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them for President ; and if no Person have a Majority, 
then from the five highest on the List the said House shall 
in like Manner chuse the President. But in chusing the 
President, the Votes shall be taken by States, the Repre- 
sentation from each State having one Vote; A quorum 
for this Purpose shall consist of a Member or Members 
from two-thirds of the States, and a Majority of all the 
States shall be necessary toa Choice. In every Case, after 
the Choice of the President, the Person having the greatest 
Number of Votes of the Electors shall be the Vice Presi- 
dent. But if there should remain two or more who have 
equal Votes, the Senate shall chuse from them by Ballot 
the Vice-President. 

The Congress may determine the Time of chusing the 
Electors, and the Day on which they shall give their 
Votes ; which Day shall be the same throughout the 
United States. 

No Person except a natural born Citizen, or a Citizen of 
the United States, at the time of the adoption of this 
Constitution, shall be eligible to the Office of President ; 
neither shall any Person be eligible to that Office who shall 
not have attained to the Age of thirty-five Years, and been 
fourteen Years a Resident within the United States. 

In Case of the Removal of the President from Office, or 
of his Death, Resignation, or Inability to discharge the 
Powers and Duties of the said Office, the same shall de- 
volve on the Vice President, and the Congress may by 
Law provide for the Case of Removal, Death, Resigna- 
tion, or Inability, both of the President and Vice Presi- 
dent, declaring what Officer shall then act as President, 
and such Officer shall act accordingly, until the Disability 
be removed, or a President shall be elected. 

The President shall, at stated Times, receive for his 
Services, a Compensation, which shall neither be encreased 
nor diminished during the Period for which he shall have 
been elected, and he shall not receive within that Period 
any other Emolument from the United States, or any of 
them, 

Before he enter on the Execution of his Office, he shall 
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take the following Oath or Affirmation : — “I do solemnly 
swear (or affirm) that I will faithfully execute the Office 
of President of the United States, and will to the best of 
my Ability, preserve, protect and defend the Constitu- 
tion of the United States.” 

Section. 2. The President shall be Commander in 
Chief of the Army and Navy of the United States, and of 
the Militia of the several States, when called into the ac- 
tual Service of the United States ; he may require the 
Opinion, in writing, of the principal Officer in each of the 
executive Departments, upon any Subject relating to the 
Duties of their respective Offices, and he shall have Power 
to grant Reprieves and Pardons for Offenses against the 
United States, except in Cases of Impeachment. 

He shall have Power, by and with the Advice and Con- 
sent of the Senate, to make Treaties, provided two thirds 
of the Senators present concur ; and he shall nominate, 
and by and with the Advice and Consent of the Senate, 
shall appoint Ambassadors, other public Ministers and 
Consuls, Judges of the supreme Court, and all other Offi- 
cers of the United States, whose Appointments are not 
herein otherwise provided for, and which shall be estab- 
lished by Law: but the Congress may by Law vest the 
Appointment of such inferior Officers, as they think 
proper, in the President alone, in the Courts of Law, or in 
the Heads of Departments. 

The President shall have Power to fill up all Vacancies 
that may happen during the Recess of the Senate, by 
granting Commissions which shall expire at the End of 
their next Session. 

Section. 3. He shall from time to time give to the 
Congress Information of the State of the Union, and 
recommend to their Consideration such Measures as he 
shall judge necessary and expedient; he may, on ex- 
traordinary Occasions, convene both Houses, or either of 
them, and in Case of Disagreement between them, with 
Respect to the Time of Adjournment, he may adjourn 
them to such Time as he shall think proper ; he shall re- 
ceive Ambassadors and other public Ministers ; he shall 
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take Care that the Laws be faithfully executed, and shall 
Commission all the Officers of the United States. 

Section. 4. The President, Vice President and all civil 
Officers of the United States, shall be removed from Office 
on Impeachment for, and Conviction of, Treason, Bribery, 
or other high Crimes and Misdemeanors. 


ARTICLE Ill 


Section. 1. The judicial Power of the United States, 
shall be vested in one supreme Court, and in such inferior 
Courts as the Congress may from time to time ordain and 
establish. The Judges, both of the supreme and inferior 
Courts, shall hold their Offices during good Behaviour, 
and shall, at stated Times, receive for their Services, a 
Compensation, which shall not be diminished during their 
Continuance in Office. 

Section. 2. The judicial Power shall extend to all 
Cases, in Law and Equity, arising under this Constitution, 
the Laws of the United States, and Treaties made, or 
which shall be made, under their Authority ;— to all 
Cases affecting Ambassadors, other public Ministers and 
Consuls ; — to all Cases of admiralty and maritime Juris- 
diction ; — to Controversies to which the United States 
shall be a Party ; — to Controversies between two or more 
States ; — between a State and Citizens of another State ; — 
between citizens of different States, — between citizens of 
the same State claiming Lands under Grants of different 
States, and between a State, or the Citizens thereof, and 
foreign States, Citizens or Subjects. 

In all Cases affecting Ambassadors, other public Minis- 
ters and Consuls, and those in which a State shall be Party, 
the supreme Court shall have original Jurisdiction. In all 
the other Cases before mentioned, the supreme Court shall 
have appellate Jurisdiction, both as to Law and Fact, with 
such Exceptions, and under such Regulations as the Con- 
gress shall make. 

The Trial of all Crimes, except in Cases of Impeach- 
ment, shall be by Jury ; and such Trial shall be held in the 
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State where the said Crimes shall have been committed ; 
but when not committed within any State, the Trial shall 
be at such Place or Places as the Congress may by Law 
have directed. 

Section. 3. Treason against the United States, shall 
consist only in levying War against them, or in adhering 
to their Enemies, giving them Aid and Comfort. No Per- 
son shall be convicted of Treason unless on the Testimony 
of two Witnesses to the same overt Act, or on Confession 
in open Court. 

The Congress shall have Power to declare the Punish- 
ment of Treason, but no Attainder of ‘Treason shall work 
Corruption of Blood, or Forfeiture except during the Life 
of the Person attainted. 


ARTICLE IV 


Section. 1. Full Faith and Credit shall be given in 
each State to the public Acts, Records, and Judicial Pro- 
ceedings of every other State. And the Congress may 
by general Laws prescribe the Manner in which such 
Acts, Records and Proceedings shall be proved, and the 
Effect thereof. 

Section. 2. The Citizens of each State shall be en- 
titled to all Privileges and Immunities of Citizens in the 
several States. 

A person charged in any State with Treason, Felony, or 
other Crime, who shall flee from Justice, and be found in 
another State, shall on Demand of the executive Author- 
ity of the State from which he fled, be delivered up to be 
removed to the State having Jurisdiction of the Crime. 

No Person held to Service or Labour in one State, under 
the Laws thereof, escaping into another, shall, in Conse- 
quence of any Law or Regulation therein, be discharged 
from such Service or Labour, but shall be delivered up on 
Claim of the Party to whom such Service or Labour may 
be due. 

Section. 3. New States may be admitted by the Con- 
gress into this Union ; but no new State shall be formed 
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or erected within the Jurisdiction of any other State ; nor 
any State be formed by the Junction of two or more 
States, or Parts of States, without the Consent of the Leg- 
islatures of the States concerned as well as of the Congress. 

The Congress shall have Power to dispose of and make 
all needful Rules and Regulations respecting the Terri- 
tory or other Property belonging to the United States ; 
and nothing in this Constitution shall be so construed as 
to Prejudice any Claims of the United States, or of any 
particular State. 

Section. 4. The United States shall guarantee to every 
State in this Union a Republican Form of Government, 
and shall protect each of them against Invasion ; and on 
Application of the Legislature, or of the Executive (when 
the Legislature cannot be convened) against domestic Vio- 
lence. 


ARTICLE V 


The Congress, whenever two thirds of both Houses 
shall deem it necessary, shall propose Amendments to this 
Constitution, or, on the Application of the Legislatures of 
two thirds of the several States, shall call 2 Convention for 
proposing Amendments, which, in either Case, shall be 
valid to all Intents and Purposes, as Part of this Constitu- 
tion, when ratified by the Legislatures of three fourths of 
the several States, or by Conventions in three fourths 
thereof, as the one or the other Mode of Ratification may 
be proposed by the Congress ; Provided that no Amend- 
ment which may be made prior to the Year One thousand 
eight hundred and eight shall in any Manner affect the 
first and fourth Clauses in the Ninth Section of the first 
Article ; and that no State, without its Consent, shall be 
deprived of its equal Suffrage in the Senate. 


ARTICLE VI 


All Debts contracted and Engagements entered into, 
before the Adoption of this Constitution, shall be as valid 
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against the United States under this Constitution, as 
under the Confederation. 

This Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof ; and all ‘Trea- 
ties made, or which shall be made, under the Authority 
of the United States, shall be the supreme Law of the 
Land; and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of any 
State to the Contrary notwithstanding. 

The Senators and Representatives before mentioned, 
and the Members of the several State Legislarures, and 
all executive and judicial Officers, both of the United 
States and of the several States, shall be bound by Oath 
or Affirmation, to support this Constitution ; but no re- 
ligious Test shall ever be required as a Qualification to 
any Office or public Trust under the United States, 


ARTICLE VII 


The Ratification of the Conventions of nine States, 
shall be sufficient for the Establishment of this Constitu- 
tion between the States so ratifying the Same, 

Done in Convention by the Unanimous Consent of the 
States present the Seventeenth Day of September in 
the Year of our Lord one thousand seven hundred and 
eighty seven and of the Independence of the United 
States of America the Twelfth. 

In Wrieness whereof We have hereunto subscribed our 

Names, 
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AMENDMENTS 


ARTICLE I 


Congress shall make no law respecting an establish- 
ment of religion, or prohibiting the free exercise thereof ; 
or abridging the freedom of speech, or of the press ; or 
the right of the people peaceably to assemble, and to peti- 
tion the Government for a redress of grievances. 


ARTICLE II 


A well regulated Militia, being necessary to the se- 
curity of a free State, the right of the people to keep and 
bear Arms, shall not be infringed. 


ARTICLE III 


No Soldier shall, in time of peace be quartered in any 
house, without the consent of the Owner, nor in time of 
war, but in a manner to be prescribed by law. 


ARTICLE IV 


The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 


ARTICLE V 


No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in actual 
service in time of War or public danger ; nor shall any 
person be subject for the same offense to be twice put 
in jeopardy of life or limb ; nor shall be compelled in 
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any Criminal Case to be a witness against himself, nor 
be deprived of life, liberty, or property, without due 
process of law ; nor shall private property be taken for 
public use, without just compensation. 


ARTICLE VI 


In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall have 
been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature 
and cause of the accusation ; to be confronted with the 
witnesses against him ; to have compulsory process for 
obtaining Witnesses in his favor, and to have the As- 
sistance of Counsel for his defence. 


ARTICLE VII 


In suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall 
be preserved, and no fact tried by a jury shall be other- 
wise re-examined in any Court of the United States, than 
according to the rules of the common law. 


ARTICLE VIII 
Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted. 
ARTICLE IX 


The enumeration in the Constitution, of certain rights, 
shall not be construed to deny or disparage others re- 
tained by the people. 


ARTICLE X 


The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are re- 
served to the States respectively, or to the people. 
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ARTICLE XI 


The Judicial power of the United States shall not be 
construed to extend to any suit in law or equity, com- 
menced or prosecuted against one of the United States 
by Citizens of another State or by Citizens or Subjects 
or any Foreign State. 


ARTICLE XII 


The Electors shall meet in their respective states, and 
vote by ballot for President and Vice-President, one of 
whom, at least, shall not be an inhabitant of the same 
state with themselves ; they shall name in their ballots the 
person voted for as President, and in distinct ballots the 
person voted for as Vice-President, and they shall make 
distinct lists of all persons voted for as President, and of 
all persons voted for as Vice-President, and of the num- 
ber of votes for each, which lists they shall sign and 
certify, and transmit sealed to the seat of the govern- 
ment of the United States, directed to the President of 
the Senate ;~- The President of the Senate shall, in the 
presence of the Senate and House of Representatives, 
open all the certificates and the votes shall then be counted; 
— The person having the greatest number of votes for 
President, shall be the President, if such number be a 
majority of the whole number of Electors appointed ; 
and if no person have such majority, then from the per- 
sons having the highest numbers not exceeding three on 
the list of those voted for as President, the House of 
Representatives shall choose immediately, by ballot, the 
President. But in choosing the President, the votes shall 
be taken by states, the representation from each state hav- 
ing one vote ; a quorum for this purpose shall consist of 
a member or members from two-thirds of the states, and 
a majority of all the states shall be necessary to a choice. 
And if the House of Representatives shall not choose 
a President whenever the right of choice shall devolve 
upon them, before the fourth day of March next fol- 
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lowing, then the Vice-President shall act as President, 
as in the case of the death or other constitutional dis- 
ability of the President. The person having the great- 
est number of votes as Vice-President, shall be the Vice- 
President, if such number be a majority of the whole 
number of Electors appointed, and if no person have a 
majority, then from the two highest numbers on the list, 
the Senate shall choose the Vice-President ; a quorum 
for the purpose shall consist of two-thirds of the whole 
number of Senators, and a majority of the whole number 
shall be necessary to a choice. But no person constitu- 
tionally ineligible to the office of President shall be eligible 
to that of Vice-President of the United States. 


ARTICLE XUl 


Section 1. Neither slavery nor involuntary servitude, 
except as a punishment for crime whereof the party shall 
have been duly convicted, shal) exist within the United 
States, or any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce this 
article by appropriate legislation. 


ARTICLE XIV 


Section 1. All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein 
they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of citi- 
zens of the United States; nor shall any State deprive 
any person of life, liberty, or property, without due 
process of law ; nor deny to any person within its juris- 
diction the equal protection of the laws. 

Section 2. Representatives shall be apportioned among 
the several States according to their respective numbers, 
counting the whole number of persons in each State, 
excluding Indians not taxed. But when the right to vote 
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at any election for the choice of electors for President 
and Vice President of the United States, Representatives 
in Congress, the Executive and Judicial officers of a State, 
or the members of the Legislature thereof, is denied to 
any of the male inhabitants of such State, being twenty- 
one years of age, and citizens of the United States, or in 
any way abridged, except for participation in rebellion, 
or other crime, the basis of representation therein shall 
be reduced in the proportion which the number of such 
male citizens shall bear to the whole number of male 
citizens twenty-one years of age in such State. 

Section 3. No person shall be a Senator or Repre- 
sentative in Congress, or elector of President and Vice 
President, or hold any office, civil or military, under the 
United States, or under any State, who, having previously 
taken an oath, as a member of Congress, or as an officer of 
the United States, or as a member of any State legislature, 
or as an executive or judicial officer of any State, to sup- 
port the Constitution of the United States, shall have 
engaged in insurrection or rebellion against the same, or 
given aid or comfort to the enemies thereof. But Con- 
gress may by a vote of two-thirds of each House, re- 
move such disability. 

Section 4. The validity of the public debt of the 
United States, authorized by law, including debts in- 
curred for payment of pensions and bounties for services 
in suppressing insurrection or rebellion, shall not be ques- 
tioned. But neither the United States nor any State 
shall assume or pay any debt or obligation incurred in 
aid of insurrection or rebellion against the United States, 
or any claim for the loss or emancipation of any slave ; 
but ail such debts, obligations and claims shall be held 
illegal and void. 

Section 5. The Congress shall have power to enforce, 
by appropriate legislation, the provisions of this article. 
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ARTICLE XV 


Section 1. The right of citizens of the United States 
to vote shall not be denied or abridged by the United 
States or by any State on account of race, color, or 
previous condition of servitude. 

Section 2. The Congress shall have power to enforce 
this article by appropriate legislation. 


ARTICLE XVI 


The Congress shall have power to lay and collect taxes 
on incomes, from whatever source derived, without ap- 
portionment among the several states, and without regard 
to any census or enumeration. 


ARTICLE XVII 


The Senate of the United States shall be composed of 
two Senators from each state, elected by the people 
thereof, for six years ; and each Senator shall have one 
vote. The electors in each state shall have the qualifica- 
tions requisite for electors of the most numerous branch 
of the state legislatures. 

When vacancies happen in the representation of any 
state in the Senate, the executive authority of such state 
shall issue writs of election to fill such vacancies: Pro- 
vided, that the legislature of any state may empower the 
executive thereof to make temporary appointment until 
the people fill the vacancies by election as the legislature 
may direct. 

‘This amendment shall not be so construed as to affect 
the election or term of any Senator chosen before it be- 
comes valid as part of the Constitution. 


ARTICLE XVIII 


Section 1. After one year from the ratification of this 
article the manufacture, sale, or transportation of intoxi- 
cating liquor within, the importation thereof into, or 


APPENDIX 215 


the exportation thereof from the United States and all 
territory subject to the jurisdiction thereof for beverage 
purposes is hereby prohibited. 

Section 2. The Congress and the several States shall 
have concurrent power to enforce this article by ap- 
propriate legislation. 

Section 3. This article shall be inoperative unless it 
shall have been ratified as an amendment to the Con- 
stitution by the legislatures of the several States, as pro- 
vided in the Constitution, within seven years from the 
date of the submission hereof to the States by the Con- 
gress, 


ARTICLE XIX 


The right of citizens of the United States to vote shall 
not be denied or abridged by the United States or by 
any State on account of sex. 

Congress shall have power to enforce this article by 
appropriate legislation. 


ARTICLE XX 


Section 1. ‘The terms of the president and Vice Presi- 
dent shall end at noon on the 20th day of January, and 
the terms of Senators and Representatives at noon on the 
3d day of January, of the years in which such terms 
would have ended if this Article had not been ratified ; 
and the terms of their successors shall then begin. 

Section 2. The Congress shall assemble at least once 
in every year, and such meeting shall begin at noon on 
the 3d day of January, unless they shall by law appoint 
a different day. 

Section 3. If, at the time fixed for the beginning of 
the term of the President, the President-clect shall have 
died, the Vice President-elect shall become President. If 
a President shall not have been chosen before the time 
fixed for the beginning of his term, or if the President- 
elect shall have failed to qualify, then the Vice President- 
elect shall act as President until a President shall have 
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qualified ; and the Congress may by law provide for the 
case wherein neither a President-elect nor a Vice Presi- 
dent-elect shall have qualified, declaring who shall then 
act as President, or the manner in which one who is to 
act shall be selected, and such person shall act accord- 
ingly until a President or Vice President shall have quali- 
fied. 

Section 4. The Congress may by law provide for the 
case of the death of any of the persons from whom the 
House of Representatives may choose a President when- 
ever the right of choice shall have devolved upon them, 
and for the case of the death of any of the persons from 
whom the Senate may choose a Vice President when- 
ever the right of choice shall have devolved upon them. 

Section 5. Sections 1 and 2 shall take effect on the 
15th day of October following the ratification of this 
Article, 

Section 6. This article shall be inoperative unless it 
shall have been ratified as an amendment to the Con- 
stitution by the legislatures of three-fourths of the several 
States within seven years from the date of its submission. 


ARTICLE XXI 


Section 1. The eighteenth Article of amendment to 
the constitution of the United States is hereby repealed. 

Section 2. The transportation or importation into any 
State, Territory, or possession of the United States for 
delivery or uses therein of intoxicating liquors, in viola- 
tion of the laws thereof, is hereby prohibited. 

Section 3. This article shall be inoperative unless it 
shall have been ratified as an amendment to the Constitu- 
tion by conventions in the several States, as provided in 
the Constitution, within seven years from the date of the 
submission hereof to the States by the Congress. 


II 
A. LIST OF CASES 


Alabama Power Co. vs. Ickes, 302 U.S. 464. Page 81 of 
text herein. 

Brown vs. Maryland, 12 Wheaton 419. Pages 141-3 of 
text herein. 

Chisholm vs. Georgia, 2 Dallas 419. Page 7 of text herein. 

East India Co. vs. Sandys, 10 State Trials 371. Page 162 
of text herein. 

Florida vs. Mellon, 273 U.S. 12. Page 145 of text herein. 

Gibbons vs. Ogden, 6 Wheaton 448. Pages 31, 41, 132, 
135-140, 143 of text herein. 

Hall vs. De Cuir, 95 U.S. 485. Page 178 of text herein. 

Hammer vs. Dagenhart, 247 U.S. 251- Pages 105-6 of 
text herein. 

Kelly vs. Washington ex rel. Foss Co., 302 U.S. 1. Page 
157 of text herein. 

Lochner vs. New York, 198 U.S. 45- Page 92 of text 
herein. 

Massachusetts vs. Mellon, 262 U.S. 447- Page 45 of 
text herein. 

McCray vs. United States, 195 U.S.2. Pages 110, 180 of 
text herein. 

McCullough vs. Maryland, 4 Wheaton 316. Pages 114- 
119 of text herein. 

Missouri vs. Holland, 252 U.S. 416. Pages 46, 72, 99- 
ror of text herein. 

Murray vs. Hoboken Land Co., 18 Howard 272. Page 
go of text herein. 

National Labor Relations Board vs. Jones & L. Steel 
Corp., 301 U.S. 1. Pages 169-179 of text herein. 

Neagle, Re, 135 U.S.1. Page 117 of text herein. 

Nebbia vs. New York, 291 U.S. 502. Page 92 of text 
herein. 

217 


218 THE PROBLEM OF THE CONSTITUTION 


New York vs. Miln, 11 Peters 102. Pages 146-149 of 
text herein. 

Scott vs. Sandford (Dred Scott’s case) 19 Howard 393- 
Page 41 of text herein. 

Selective Draft Cases (Arver vs- United States) 245 U. Ss. 
366. Page 105 of text herein. 

Steward Machine Co. vs. Davis, 301 U.S. 548. Page 113 
of text herein. 
Tennessee Valley Authority vs. Ashawander, 78 Federal 
Reporter (and) 578. Page 120 af text herein. 
Texas vs. White, 7 Wallace 700. Page 33 of text herein. 
Thurlow vs. Massachusetts, 5 Howard 504. Pages 149~ 
151 Of text herein. 

United States vs. Butler, 297 U.S. 1. Pages 75, 77 of 
text herein. 

Veazie Bank vs. Fenno, 8 W’ allace 533. Page 110 of text 
herein. 

Wilson vs. Black Bird Creek Marsh Co., 2 Peters 245- 
Pages 144, 145 of text herein. 


B. OTHER REFERENCES 


Amos, Sit Maurice Sheldon: The American Constitution. 
Page 115. Page 92 herein. Page 71, 178 herein. 
Holdsworth ; History of English Law. Vol. 9, p. 112, 

89 herein ; Vol. 5, p- 62, 16t herein ; Vol. 6, p- 328; 
162 herein. 
Holmes, Oliver Wendell, Jr.: Covmon Law. Page 1, 


i herein. 

Montesquieu : The Spirit of Law. Bk. XI, Ch. 13, 945 
herein. 

Oliver, Frederick Scott : Alexander Hamilton. Page 37? 
38 herein. 


Vinogradoff » Historical Jurisprudence. Vol. 2, Page 4 
161 herein. 

Von Holst : Constitutional and Political History of the 
United States. Vol. 1, Page 66, § herein; Vol. 1, 
Page 505, 6 herein. 


INDEX 


Abolitionists, 30 

Adams, John, 28 

Agricultural Adjustment Act: 
Constitutionality of, 76; regu- 
lation of conduct, 4; Tenth 
Amendment, 36 

Agriculture : Immune from na- 
tional control, 77 

Amendment, Fifth: Due Process 
clause unnecessarily applied to 
Congress, 90; Supreme Court 
misled by, 93 

Amendment, Fourteenth: Ac- 
celerated tendency of courts to 
decide questions of politics, 87 ; 
politics and, gt 5 Supreme Court 
misled by, 93 

Amendment, ‘Tenth: Cause of 
confusion in constitutional Jaw, 
84 5 discussion of, 182 ; Supreme 
Court misled by, 93 

Amendments : Inferiority of first 
ten, 84, 89 

Articles of Confederation, 13, 44 

Athens, Courts of, 68 


Bank notes: prohibition of, 110 

Bank of the United States, 6, 37, 
53, 87, 114, 120 

Bankruptcy : Local conduct but 
within national power, 55 

Bargaining, collective, 170 

Bilt of Rights, 84 

British Constitution, 23 

Bureaucrats, 189 

Budler, Justice, 192 


Charles I, 18 

Child Labor, ros 

Citizen : duty to preserve immu- 
nity, 465 privileges and immu- 
nities, 137 

Cleisthenes, invents ostracism, 192 

Commerce : see Chapter V ; “Af- 
fects Interstate Commerce,” 
168, 170 ; extension in meaning, 
161; industry, distinct from, 


164 ; law of similar in all coun- 
tries, 161 ; meaning of provision 
relating to, 130 ; power over in 
“dormant state,” 145 ; privilege 
of engaging in, denial of, 180; 
production, distinct from, 164 ; 
States reacquire power to re- 
strain, 146; unity of power 
over, 132-135, 154 

Conduct: classification must be 
simple, 16, 64; classification of, 
and division of sovereignty, 9 ; 
classification of made by con- 
stitution, 52 ; Congress, regula~ 








tion of by, 126 ; power to regu- 
Jate cannot be implied, 121; 
powers to regulate particular, 
109 ; taxation and regulation of, 
109, 111; test of power of Con- 
gress to regulate, 127; Treaty 
regulation of pursuant to, 104 
Confederacy, a: distinguished 
from our Union, 12 
Confederacy, The, 34 
Confederation, Articles of, 13, 44 
Congress: Acts of, raising ques- 
tion of politics and constitu- 
tional law, 26 ; admission of new 
states, 102 ; application of fifth 
and fourteenth amendments to, 
90; bank notes, regulation of, 
110, 114; Child labor, 105 ; citi- 
zens and regulation by, 74; 
commerce, power, 130-159, la- 
bor and commerce, 166-169, 
license to engage in, 179; com- 
merce, power to regulate, 24, 
when held is exclusive, 137; 
conduct, power over, 126, 128, 
181, 183; conflict of Acts of 
Congress with State statutes, 
46; division of Sovereignty, 48, 
54; judicial power over Acts 
of, 76; import inspection laws 
of the States subject to control 
by, 153; patents and discov- 
eries, 129, 136, 138, 181 ; police 


219 


220 THE PROBLEM OF THE CONSTITUTION 


Congress (continued) 
power, 128; power to coerce 
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the States, 183; regulation of 
railroads, 156 ; right to compete 
in private business, 120, 157, 
193 ; Secession, 14 ; States, can- 
not act directly on, 116 ; States 
cannot protect its citizens 
against National Government, 
1or; Supreme Court as guard- 
ian of, 70; taxing power, limi- 
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visible, 6; not mentioned in 
constitution, 7; only practica- 
ble method of dividing, 9, 163 
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